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The Money Trust The *’ money trust ’’ investigation still holds the 
Inquiry. center of the stage, although thus far there has 
been ‘‘a great cry and little wool.’’ The chief 
agitation was due to the inclusion in the inquiry blanks of questions on 
subjects regarded as beyondthe power of the investigators to investigate. 
In effect the committee has been defied and has answered by framing a 
law empowering it to make such inquiries from national banks. At this 
writing the law has not yet been passed by the Senate, nor approved by 
the President. Nor does this law apply in terms to state banks and 
trust companies. On the other hand the committee can summon officials 
of the latter to appear before it and answer questions. If then an officer 
shall refuse to answer any specific inquiry, the question of the power of 
the House of Representatives will arise concretely. It may be taken to 
the Supreme Court of the United States for determination; for if the 
House insists upon its power, and the witness persists in his defiant at- 
titude, he may be arrested; whereupon he may under a writ of habeas 
corpus have his case reviewed by acourt, which action may be appealable 
to the highest court. It may prove very interesting before the end is 
reached; but few men would care to go through the experience. 
Recaicitrant 4 precedent or two will be interesting. In 1877 Con- 
Witnesses. rad N. Jordan, then cashier of the Third National 
Bank of New York, refused to appear under subpoena 
of a Senate investigating committee to produce books and papers. He 
was arrested for contempt and when before the Senate agreed to appear 
and answer " proper questions,’’ which relieved him from that contempt; 
but he actually refused to answer some questions put to him; yet the 
matter was dropped. Theleading case however is that of Hallet Kilbourn 
who in 1876 refusedto produce papers before a House Committee and was 
imprisoned. Under a writ of habeas corpus the courts took up the case, 
and Kilbourn was released, on the ground that the House had no power 
in the case to imprison for contempt. He brought suit for damage for 
false arrest, against the Sergeant at Arms of the House, lost his case in 
the court beiow, but won out on appeal to the Supreme Court of the United 
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States. (See. 103 U. S. 168, which apparently overruled an old case in 
1821, Anderson v. Dunn, 6 Wheat 204; but probably the facts were not 
identical). Yet it appears that under a law of Congress other punish- 
ment may be properly meted out to a contumacious witness, in the usual 
course, in the courts. 


The Committee’s Apparently the committee is not well-advised, de- 
Powers. spite the eminent standing of its counsellors. It 
seems to have gone after something not getable. 

The case in favor of the state-chartered institutions is cogently stated 
by Mr. Fryer, president of a trust company in New York State, in a 
letter to Chairman Pujo. On its face this document appears unanswerable 
in effect ; actually however it overlooks an important point which the 
committee also apparently has only just discovered; that is, the exist- 
ence of national power over the entire subject, which has been allowed 
to lie dormant so long, that no one seems to appreciate the fact that it 
exists. The committee bases this power on the jurisdiction over inter- 
state commerce, but it is actually much broader than that. Unfortu- 
nately, however, the committee cannot use the power without the action 
of Congress in which body the constitution has lodged its exercise ; and 
Congress has not acted in this particular matter; perhaps the Senate 
would decline to do so anyway. But even if it would, the legislation 


could be subjected to interpretation of the courts. Thus the committee’ 
has made no headway, and the progress of the inquiry suggests a glo- 


, 


rious ‘‘ marching up the hill and down again,’’ with no actual results. 
The regrettable feature about this is that it will permit all sorts of poli- 
ticians to go among the people and talk of the great *‘ money octopus ’” 
as heretofore, and be believed; simply because there was not enough 
perspicacity in the committee and its advisers to bring out facts so that 
the public could learn them and understand, and by understanding pass 
judgment. It is just possible that a resultless inquiry may prove a de- 
structive political factor in the contest this year. 


The Coftee Trust 4 interesting development was the inquiry into 
Matter. the alleged coffee trust by the committee, which 
will presumably connect this with the money trust 

later on, although few people can now see any relation thereto. Upon 
its face it showed that by combining capital, and with the co-operation 
of the government of Brazil, it was possible to regulate the price of coffee 
so that consumers paid nearly twice as much for the Rio bean; and since 
we in this country take the bulk of Brazil’s coffee, we were the ones to 
pay the cost. This may be a “‘ trust ’’ question, although clearly inter- 
national ; but is it a significant element in the ‘‘ money trust ’’ question ? 
Theactually pertinent point brought out was that the National City Bank 
of New York did the chief part of the ‘‘ financing’’ of the plan, called 
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the ‘‘ valorization plan,’ in this country. Perhaps the committee is go- 
ing to ask what power exists in the National Bank Act for such business, 
which question would open up quite an interesting chapter, relative to 
the scope of business and powers of the national banks. It has frequently 
been passed upon by courts, and the general interpretation has been that 
the national banks are specifically limited by the terms of the act and 
cannot go beyondthem. Some people probably regard these as outworn 
views, because these decisions of courts are quite old; nevertheless they 


have not been reversed. 
[ee | 


The Aprit Bank The return of the national banks for April 18, 1912, 
Return. while showing a decrease since February 20, 1912, 
of about, $20,000,000, in resources and liabilities, 
actually exhibits an increase of business of over $80,000,000, that be- 
ing the expansion of depositsin the period. The decrease in liabilities 
resulted from the reduction in the amounts due to banks, (which are in 
one sense accounting items,) aggregating nearly $133,000,000 less than 
in February last. The item due from banks fell off over $84,000,000. 
The actually important decease is shown in the cash, which totals nearly 
$19,000,000 less, due to the falling off in specie which was only partially 
made up by an increase in legal tender notes. The capital of the banks 
increased in the two months nearly $5,000,000, surplus and profits nearly 
$15,000,000, and circulation $2,750,000. (The numberof banks increased 
only by 16.) The loans and discounts were larger by $71,700,000; bills 
payable and rediscounts increased $5,000,000, although the total of these 
items is not significant, being only $45,000,000 for all. In some partic- 
ulars this return is quite noteworthy, aside from the material increase 
of business for the short period, during a season which was not active 
in general. 


Noteworthy First, is to be noted the large decrease of cash com- 
Items. pared with the increase of the deposit liabilities. Lo- 
cating this it is found to have been due to the falling 
off in specie in the central reserve city banks, and chiefly those in New 
York, which have been exporting gold in connection with their transac- 
tions abroad. As the clearing-house banks in New York City show a 
substantial surplus reserve, and the rest of the national banks are not 
weaker in cash, the situation is not actually unsatisfactory. 

Second, the change in inter-bank relations: the decrease in these 
amounts in this season of the year may prove significant. The banks 
in central reserve cities reported $102,000,000 less holding for other 
banks than in February, almost equally divided between national and 
state banks; other reserve cities held $25,000,000 less. The falling off 
in the reserves held in banks is over $50,000,000. Thecurrent of funds 
to the centers which almost always sets in at the beginning of each year, 
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frequently shows 'a reaction when statements are rendered for April; 
but this reaction has never been so marked as is exhibited in this return. 

Third, the increase of circulation in the face of unquestionably les- 
sened demand therefor. This is of course a chronic condition which 
has been discussed so much, and yet so resultlessly, that it is only again 
mentioned as a reminder. 


Deposits ana ‘The fourth point of interest is the relation between 
Loans. deposits and loans. For the purpose of this compari- 
son the met deposits are used, because the reserve 

banks logically use a large part of the deposits of the other banks in 
their loans. In the following table the amounts are given in millions: 
—FrsrRuarRy 20, 1912.— —ApPRIL 18, 1912.— 


Net De- Net De- 
posits. Loans. Excess posits. Loans E-xcess. 


Country banks 3,372 2,864 508 3,393 2,925 468 
Reserve banks 1,917 1,536 381 1,919 1,560 359 
Central reserve banks... 1,741 1,410 331 1,685 1,397 288 


7,030 5,810 1,220 6,997 5,882 1,115 
The comparison shows an increase in the loans of all three classes, 
in relation to deposits, from 82.6 per cent. to 84 per cent. While the 
country banks and reserve banks show substantial increases in loans, 
and the central reserve banks a decrease, the last-named have actually 
increased their loans in a larger ratio relative to their deposits, than the 
others. For the central reserve banks the ratios work out 81 per cent. 
in February and 84.4 per cent. in April, an increase of 3.4 points. The 
others show an increase of only a little above 1 point each. Still, upon 
the whole, the amount of deposits not employed in loans and discounts 
(in April) exceeding $1,100,000,000, seems large, having in mind that 
the capital funds (including surplus and profits) foot up $1,978,000,000 
and cash reserves only $932,000,000. In this connection, however, it 
should be stated that the savings deposits reported for April were $707,- 
946,000. The miscellaneous bond and security investments of the banks 
was almost stationary,actually decreasing about $910,000 since February, 
after a steady increase for a series of years. 


Canadian Contrast the foregoing results with those shown by the 
Results. monthly returns of the Canadian banks, comparing that of 
April 30th with that of February 29. Cash reserves dimin- 
ished from $134, 207 ,000 to $133,097 ,000 or less than $1,200,000. Deposits 
and loans both increased following the same general course shown in 
the United States; but the ratios of loans to deposits form the interest- 
jng point, and these are reflected in the next two lines. 
April: deposits $1,046,415,000; loans $1,037,514,000; ratio: 99.1 % 
February: deposits 1,002,803,000; loans 989,571,000; ratio: 98.7 % 
The much larger ratio of loans to deposits than in the United States, 
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is noteworthy. There is only a very small part of the deposit fund not 
actually in use in loans and discounts. To complete the comparison it 
is proper to state that the capital and surplus stood at $212,677,000. 
The note-issues had increased from the usual low point which comes in 
February, when the amount was $88,920,000, to $95,145,000, automati- 
cally adjusted under the system to the business needs. In fact during 
April the issue had reached $101,857,000 in response to demands, but 
diminished by $6,700,000 before the month was closed. Are there not 
suggestive points in this exhibit? There appears to be a clamor among 
us for larger loaning facilities, when the figures actually show that we 
have a margin of 15 per cent. compared with the Canadians. It is hence 
the mechanism that is at fault, and not the aggregate supply of facilities. 


Monetary Much weight is being given in some quarters to the fact 
Reform. that in a number of the political platforms in the states, 
place is given to the demand for monetary reform. This 
is quite amusing, particularly when we read the language of the New 
York republican document, which says: “It is in the highest degree 
discreditable to us as a people that we have so long tolerated conditions 
surrounding our banking and credit system that produce and intensify 
panics etc.’’ This sounds well, but it is the politician’s voice. We have 
heard it before, repeatedly during the period since 1900. It means little, 
for the politicians do not regard such things binding upon them, other- 
wise they would have acted long ago on the declaration made in 1900. 
A party platform, just as that of a railway car, is something by which 
to ‘‘getin.’’ While the discredit is of course upon the people, it is there 
only because they have tolerated the politicians who regularly fool them. 
The real discredit is chargeable to the politicians who frame up platforms 
to mislead; and discredit is a mild word to use; betrayal of the people 
who trust them is the proper term. Our political history shows that 
this condition respecting monetary reform has been due largely to the 
influence of one man inthese twelve years; itwas therefore quite a clever 
epigram which some one recently gave out, when discussing the Re- 
serve Association measure, that the weakest feature of the Aldrich plan 
was the name Aldrich. 


Experience should have taught the men who do so, 
that to base hopes upon the declarations of political 
coventions is to build upon sand. Equally unsafe is it to regard the cir- 
cumstance that the Monetary Commission’s report was unanimous, as 
of any value to the cause, as some of the speakers of the Citizens’ 
League are doing. Whatever unanimity may be inferred from the fact 
that all the members of the Commission signed the report is negatived 
by the facts which became known subsequently ; whether the appar- 
ent unanimity was caused by the hypnotic influence of its chairman, 


False Hopes. 
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or was due to political exigencies, is not determinable. The fact that 
quite a number of the members were not, and are rot, favorable to the 
plan, without much change, is indisputable. It would therefore be judi- 
cious to base no arguments upon the hypothesis that the plan, having 
unanimous approval of the members, must be a good one. It is a dis- 
tinct weakness that will become greater as time passes, and, one by one, 
members disclaim their approval. Nor can one build with safety upon 
resolutions of State Bankers’ Conventions, because the evidence brings 
out so frequently the fact that a large number, if not always a majority, 
of the members of these organizations confess that they want more time to 
study the measure. That is the really hopeful sign; that bankers are 
disposed to study it before saying yes or no. 


=I 


The Presidentiai The contest going on between the candidates for the 
Canvass. nominations to the presidency in the two leading 
parties is unprecedented and hence presents new 
phenomena in our public life. Never before have the people been called 
upon more than six months before a presidential election, to express 
their preference for a candidate to be voted upon at the election. This 
is of course the result of the spread of the primary election law as a sub- 
stitute for the antiquated and unsatisfactory convention system with its 
rule by the organization machine. Much faith is expressed by the ad- 
vocates of the new system in its eventual effectiveness in restoring power 
to the people ; but if one were to judge by the experiences this year, the 
verdict would not be entirely favorable. The results so far unfortu- 
nately show no general desire to vote at primaries; the proportion of 
actual to possible votes is below 50 per cent. even after strenuous cam- 
paigning has been going on. Then again, the new system means that 
the contest, with allits disturbing features, is apt to be going on at least 
nine months of each quadrennial year, whereas the agitation could very 
well be concentrated within a three months period. Still if the people 
can by this method wrest control over their political affairs from the 
machine, the price to be paid is after all not too great; and no other 
method of doing this is just now apparent. Yet there is much more to 
be done before the end is actually accomplished. 
a The conditions have produced a personal conflict between 
Roosevelt. President Taft and his predecessor, such as the country 
has rarely, if ever, seen; for it has led to the President 
taking the field actively in a direct canvass, a regrettable occurrence, 
forced upon Mr. Taft by very unwise counsellors. There is not much 
question but that his personal campaign has added to the zest of Col. 
Roosevelt and his followers, and benefited them in the long run; and 
in the development of rancor caused, it has unquestionably added to the 
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tendency to stagnancy in business. The uncertainty as to the outcome 
has largely increased. Without at this time passing judgment on the 
merits of the Taft regime, or on the sincerity of Col. Roosevelt as the 
self-appointed guardian of the people’s interests, it must be conceded 
that from the politico-ethical point of view, the agitation brought about 
by the ex-president is a wholesome one. The people needed some such 
awakening toa proper realization of the situation of their governmental 
business; they had grown negligent, and no men of lesser influence, 
such as Senator La Follette, could rouse them to such a realization. 
Col. Roosevelt alone possessed that power and is using it. In doing so 
he is breaking some eggs, but has the excuse that one cannot make an 
omelet without that preliminary. It may be added that the people are 


certainly enjoying it. 
[ | 


BANKING LAW. 


The Index-Digest. The recently announced pian of an Index-Digest 

of the legal matter published in the Banxinc Law 
JourNaL during the past twelve years is being rapidly carried out and 
the book will soon be ready for distribution. 

The index contains a brief synopsis of every decision that has been 
published in the Bankinc Law Journa_, beginning with the issue of Jan- 
uary, 1900, and including the current number, and that means every 
important decision on the law of banking and negotiable instruments 
that has been handed down by the courts of last resort in this country 
since that time. 

In every issue of the Banxkinc Law Journal. are published articles 
setting forth the law on matters of vital interest to bankers. In these 
articles the leading cases, without reference to the date of decision were 
set forth. All of these decisions have found their way into the digest. 

Questions sent in by subscribers are answered monthly in the pages 
of the Banxinc Law JournaL. In most instances the answers are 
based upon adjudicated cases and these decisions are included in the 
digest. 


The Arrangement ot The digests are classified under appropriate 
the Index-Digest. headings, alphabetically arranged. For in- 
stance, all the decisions involving the question 
of checks bearing forged signatures will be found under the proper 
heading, and are divided under sub-headings so that the cases which 
tell about the right of a bank to recover money paid on a forged check 
will be found in the same place, likewise the cases which point out the 
bank’s liability to its depositor in sucn transactions, and so on. 

The striking feature of the book is that, while it is a complete legal 
index to the files of the Banxinc Law Journat, it is not at all ne- 
cessary that the possessor of it have the back numbers of the JoURNAL. 
Each digest tells its own story, and tells in a few words what the deci- 
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sion itself takes many pages to express. Of course the back numbers 
of the Journat are valuable to refer to from the Index, but the informa- 
tion will all be found in the Index. 

The book also contains an alphabetically arranged table of cases, the 
value of which is apparent, and a complete list of the legal articles which 
have been published in the BANKING LAW JOURNAL during the period 
which it covers. But, as stated before, the meat of all these legal arti- 
cles is included in the Index itself. 

The Index is replete with cross references. In fact every effort has 
been expended to make it a book of the greatest usefulness to the banker. 
It is a book that will enable the banker to find, with the expenditure of 
hardly a moment of time, the law on any question which can arise in 
his day’s work. 

In the future, decisions published in the JourNAL will be accompanied 
by a reference to the Index where other decisions of the same character 
are gathered together. The purpose of this is to make it possible for 
the owner of the index, by referring to its pages, to determine how the 
the courts in his particular jurisdiction have dealt with a proposition of 
law hereafter coming from another state. 

The Index is a book which will prove invaluable to every banker, 
whether or not he is a subscriber of the JourNAL. 


Liability of Nationa: The office of bank director is one which may 

Bank Directors. involve the holder thereof in serious liability 

if he is not careful. We have frequently pub- 

lished decisions in which directors have been held personally liable to 

persons who suffered a loss through their acts. And in this issue is given 

the opinion of the United States Supreme Court in the case of Thomas v. 

Taylor, 32 Sup. Ct. Rep. 403, wherein the directors of a national bank 

were held personally responsible to one who purchased stock of the 

bank on the faith of a report of the assets of the bank, which the di- 
rectors filed and in which they overestimated the assets of the bank. 

There is some discussion in the opinion as to the form of the action, 
but we are more concerned with the facts and the conclusion of the court. 
The facts were not disputed. The question presented was whether the 
acts of the directors subjected them in any way to personal liability. 

In April, 1904, the case discloses, the Comptroller of the Currency 
called upen the directors of the Citizens’ National Bank of Saratoga 
Springs, New York, to file a report of the condition of the bank. Prior 
to that time the Comptroller had informed the directors that certain as- 
sets of the bank, amounting to nearly two hundred thousand dollars, 
must be regarded as doubtful, and instructed them to take immediate 
steps for the collection of such doubtful assets, or their removal from the 
bank. Notwithstanding this warning, the directors included the doubt- 
ful assets in the report which they subsequently filed. 

The contents of this report were communicated to the plaintiff, and, 
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having faith in the represented condition of the bank he purchased thirty 
shares of the capital stock of the bank at $160 per share. Later the 
Comptroller notified the bank that its capital had become totally impaired 
and that it would have to be augmented by an assessment upon the stock- 
holders. The assessment was immediately ordered and the plaintiff 
was obliged to pay in $3,000 as the owner of the stock which he had re- 
cently purchased. The directors were held liable for the damage suffered 
by the plaintiff. 

It should be observed here that directors of national banks are sub- 
ject to personal liability only as such liability is prescribed in the national 
banking laws. Rev. Stat., sec. 5239, provides that “‘if the directors 

* of any national banking association shall knowing violate, or knowingly 
permit any of the officers, agents or servants of the association to violate 
any of the provisions’’ of the national bank act, every such director 
‘“ shall be held liable in his personal and individual capacity for all dam- 
ages which the association, its shareholders, or any other person, shall 
have sustained in consequence of such violation.’’ 

This statute affords the exclusive rule for determining the damages 
that may be recovered from directors for the violation of any provision 
of the national banking law. They cannot be subjected to a different or 
severer rule imposed by the common law. ‘They may be sued in a state 
court, but only the statutory rule of liability can be applied tothem. Yates 


v. Jones National Bank, 206 U. S. 158, 51 L. Ed. 1002. 


— National! banks may not purchase and hold real 
Office Building by estate, except for certain purposes set forth in 
National Bank. the National Bank Act. They may take title 
to real estate, as a general rule, only where it is 
necessary that the bank do so for its protection. In other words national 
banks are not permitted to engage in the real estate business. One in- 
stance wherein National banks may hold real estate, under the authority 
of section 5137 of the Revised Statutes, is expressed in that section as 
follows: ‘‘ A national banking association may purchase, hold and con- 
vey real estate * * * such as shall be necessary for its immediate ac- 
commodation in the transaction of its business.’’ 

How far may a national bank go under this statute in the matter of 
purchasing and holding property for the purposes of its banking business ? 
May it erect a building and, if so, is it limited as to the size of the build- 
ing which may be erected? The question is taken up by the United 
States Supreme Court in the case of Wingert v. First National Bank of 
Hagerstown, 32 Sup. Ct. Rep. 391, and published on page 512 herein. 
The decision affirms the decision of the Circuit Court of Appeals, re- 
ported in 175 Fed. Rep. at page 739. And since the opinion of the lower 
court sets forth the facts in greater detail than does the Supreme Court, 
we refer to the lower court opinion for the following statement. 

The defendant was a national bank in Hagerstown, Md., having a 
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capital of $100,000. The plaintiff, or the petitioner as he is more properly 
called, was a stockholder owning stock of the par value of $1,510. The 
petition alleged that the bank was about to tear down the building which 
it occupied and erect on the site a $60,000, six story office building, the 
first floor of which was to be occupied by the bank and remaining five 
floors to be rented out as offices. The petitioner complained that this 
action on the part of the bank was not only unwise as a business prop- 
osition, and a diversion of the funds of the bank from their legitimate 
purpose, but was contrary to the act of Congress. The petitioner asked 
for an injunction restraining the bank from tearing down its old build- 
ing and erecting a new one in accordance with the proposed plan, and 
from changing its old building more than would be necessary for its im- , 
mediate accommodation in the transaction of its business. 

By way of answer the bank set up that it had been using its old build- 
ing for about 30 years, during which time but little money had been 
spent for repairs. The bank was in a flourishing condition and its prop- 
erty was located in a portion of the town where there was a demand for 
a building such as was about to be erected. There had been a number 
of applications for office room in the new building and the rents which 
the bank would receive would reduce the cost of the bank’s own quarters 
to a very small sum. And further the entire board of directors, with 
the exception of one man, who was a brother of the petitioner, was in 
favor of the plan, and it had been indorsed by seventy-five per cent. of 
the stockholders. 

Under the statute, set forth above, and the facts as related; the court 
decided that the case was not a proper one for injunctive relief. The 
court said: ‘‘ Who, then, is to determine the wisdom, or the unwisdom 
of such an expenditure ? Is the minority stockholder, or the single di- 
rector who out of 12 directors opposes it, or the judge of the court, or is 
it the board of directors to whom the management of the affairs of the 
bank has been committed by the stockholders who own it? There can 
be but one answer to this question. In an extreme case of a wasteful, 
unjustifiable expenditure of the funds of a corporation by its directors so 
great as not to be consistent with good faith, the court will interfere, but 
this case is altogether wanting in any such fact. The amount which 
may be reasonably expended on a bank building is a question into which 
enter a great many considerations properly to be determined by the men 
selected to manage the bank’s affairs. In this case there appears nothing 
which would justify the court in condemning the action of the directors 
on the ground of its manifest unwisdom.’’ 

An objection was raised by the petitioner on the ground that the erec- 
tion of the new building was contrary to the National Bank Act. The 
statute says that a national bank may have such real estate as is neces- 
sary for its immediate accommodation in the transaction of its business. 
Now it is apparent that a building containing offices which may be rented 
to others is not absolutely necessary to the immediate accommodation of 
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a national bank. But the actual practice of the national banks is to 
erect such buildings. ‘‘ If that were not allowable,’’ said the court, 
‘“many smaller banks in cities would be driven to become tenants as 
the great cost of the lot would be prohibitive of using it exclusively for 
the banking accommodation of a single bank.’’ 

In this case it appeared that the bank had written a letter of inquiry 
to the Comptroller of the Currency, before embarking on the enterprise, 
and the reply called attention to the following statement in Brown v. 
Schleier, 118 Feb. Rep. 981: ‘‘If the land which a national bank pur- 
chases or leases for the accommodation of its business is very valuable, 
it may exercise the same rights that belong to other land owners of im- 
proving it in a way that will yield the largest income, lessen its own 
rent, and render that part of its funds which are invested in realty most 
productive.’’ 

By the time the case reached the Supreme Court the petitioner’s 
right to an injunction was, as will be seen by referring to the opinion on 
page 512 of this number, disposed of by the erection of ‘the building. 
And it was held that the petitioner was not even entitled to damages. 


Deposit of Money A deposit of money in a bank for safekeeping 
for Safe Keeping.  <iffers radically from the ordinary deposit made 

for the purpose of drawing interest, or for the 
purpose of establishing a checking account. In the first instance the 
title to the money does not pass to the bank, but it remains in the de- 
positor. The bank is merely a bailee of the money. In the second in- 
stance the title to the money does pass to the bank. The result is that 
the bank, instead of holding money “ belonging’’ to the depositor, 
‘‘owes'’ money tothe depositor. Thetransaction, instead ofconstituting 
a bailment, creates the relation of debtor and creditor. This distinction 
becomes important when the bank becomes insolvent and has not enough 
funds to meet all the claims that are held against it. If the claimant is 
merely a creditor, without security, which is the case with the ordinary 
depositor,he must share in the distribution of assets along with the other 
creditors. But if the bank holds some specific property, which belongs 
to the claimant, and which is capable of being identified, then the claim- 
ant is entitled to that property, irrespective of what may be paid to other 
claimants. A recent decision which illustrates this distinction is the case 
of Fogg v. Tyler, decided by the Supreme Judicial Court of Maine, 82 
Atl. Rep. 1008, and published on page 507 of this number. 

The facts disclose an interesting sequence of events. One Maxfield, 
at Bangor, Me., on April 22, 1911, received a telegram requesting his 
presence in New York City the following morning. To comply with 
this it was necessary for him to take a train which left Bangor seventeen 
minutes after the telegram was delivered. He had just previously re- 
ceived from a trust company a package of bills amounting to $500, hav- 
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ing around it the ordinary bank wrapper with the amount marked thereon. 
On his way to the station Maxfield penciled his initials on the wrapper 
and dropped into a bank, where he delivered the money to the cashier 
of the bank, stating that he wanted to leave the money there until he 
returned from New York. The cashier took the money and gave Max- 
field a receipt showing that the money had been accepted ‘‘ for safe keep- 
ing.’’ When the cashier started to count the money Maxfield told him 
that it was all right and not to meddle with it. This evidence was brought 
in by way of showing the intent with which the deposit was made. 

Maxfield returned from New York the following Saturday, but not in 
time to callfor his money. On the next day,Sunday, April 30,a fire broke 
out which rendered it impossible to open the vaults of the bank until the 
25th of May. But, before that day arrived, the bank was dissolved by 
a decree of court and a receiver took over all the assets. In this way 
came up the question of whether the deposit was general or special. 
And it was an important question to Maxfield for, decided one way, he 
would be entitled to his package of bills without deduction or delay, and 
decided the other way, he would be entitled to a certain share in the as- 
sets of the bank, contingent upon the amount of claims filed and the 
amount of assets after deducting the expenses of receivership. 

It was decided that thedelivery of the bills to the bank must be deemed 
a special deposit, creating the relation of bailor and bailee between the 
parties, and not a general deposit, creating the relation of creditor and 
depositor. And so the depositor was held entitled to recover his entire 
deposit. 

The question of identifying the particular package of money which 
belonged to the depositor alsocame up. At the time the safe was opened 
there was two $500 packages in it. But at the time of the hearing the 
cashier was unable to state whether Maxfield’s initials were written upon 
either of them. The court decided that Maxfield’s money found its way 
into the receiver's hands and upon equitable principles, set forth in the 
opinion, it was held that Maxfield was entitled to the money, not with- 
standing the doubt as to indentity. 


Payments Which Do Not In two different decisions published in 
Protect the Maker. this number is found an illustration 


of how the maker of a note can pay it 
in full or in part and then be compelled to pay all over again. 

In the first case, Vance v. Bryant, decided by the Supreme Court of 
North Carolina, 74 S. E. Rep. 459, on page 520 herein, the maker of 
certain notes made payments thereon before maturity, without entering 
them on the notes. It was held that the payments thus made did not 
protect him-as against a holder in due course without notice. 

And on page 525 is a Florida decision wherein the maker paid the 
note to the payee after it, and the mortgage which secured it, had been 
transferred. The maker was held liable to the transferee. 





THE LATEST FOWLER PLAN FOR MONETARY 
REFORM. 


BY MAURICE L. MUHLEMAN. 
Author of ‘“‘A Plan for a Central Bank,” published by the Banxine Law Journat Co. 


ORMER Representative Fowler, who has for years given our cur- 

F rency system close study, and was a member and some time chair- 

man of the House Banking and Currency Committee, has published 

his latest concept of the monetary reform plan which the country 
should adopt. It was contained in a series of three papers in the Finan- 
cial Age, during April. It will be recalled that he violently denounced 
the Monetary Commission’s plan for a National Reserve Association, 
and that he has for many years been a most aggressive advocate of 
‘“ assets currency’’ for our banks, in principle like that of Canada, but 
under a system adapted to our individual bank organization, so as to 
preserve the latter, and not to introduce a branch banking system like 
the Canadian. 

Since he first presented to the public a definitely elaborated plan, he 
has periodically offered revisions; the latest previous draft was contained 
in a bill which may be called the Fowler Bill of 1908, which Congress re- 
fused to adopt. That measure was a most comprehensive one, embrac- 
ing indeed many features not essential to the principal reform, some of 
them unquestionably useful, some of them of debatable value. Hence 
it aroused too much antagonism. One feature, that of adequate central 
supervision, was lacking. 

Throughout his planning Mr. Fowler has fully recognized the im- 
portance of national regulation, differing however in the choice of in- 
strumentalities to be employed, from others who have had the same end 
in view. His plans have always left a considerably larger degree of 
latitude to the regulative operation and influence of local banking con- 
ditions, rather than the employment of direct supervision by a central 
organ. Yet he appeared to aim at bringing within the sphere of the in- 
fluence of regulation of some kind, every class of corporate banking in 
the United States, thus endeavoring to bring about greater uniformity. 

Despite the rejection of his 1908 plan, and the continued objection 
thereto which most critics entertain, it must be conceded that it was a 
valuable contribution, to the discussion of the subject. His device for 
regulating the volume of the proposed assets currency, to be issued by 
a large number of independent banks, hence an absolutely novel and un- 
tried proposition in our day, is ingenious, even if its practicability is 
questioned. He refers us for the experience under such a plan, to the 
Suffolk Bank System of some sixty years ago. But the success of that 
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system is by no means conclusive evidence that under the widely vary- 
ing conditions which to-day confront us, the same success is assured. 
In fact the doubts as to the efficiency in operation of his plan were 
potent in causing its rejection. 

Mr. Fowler is also entitled to the credit of developing the proposition 
for segregating the country into autonomous banking districts or 
““zones’’, which is a cardinal feature in almost every plan of reform 
now before the people. 

In the plan now proposed by him the general principles dominant in 
its predecessors are retained, and there is observable a development on 
other lines that isencouraging. Inthe published draft only the outlines 
of the plan are given, and it is to be assumed that he contemplates in- 
cluding a number of the details embraced in the 1908 plan, but that such 
as are not essential to the operation of the latest one are to be disregarded. 

Beginning, as is logical, with the existing individual banks, appar- 
ently including institutions of every description, (national and state 
banks and trust companies, ) the plan proposes a division of the country 
into sections or zones, not upon geographical lines, but upon the natu- 
ral commercial and banking lines. As he puts it: 

‘‘A commercial zone, techrically described, is a’territory with a 
financial center to which the commercial credits of that territory natural- 
ly gravitate.’ 

The clearing-house system is set forth as the example to be copied, 
with its organization of banks for co-operation, examination of members, 
issue of loan certificates in emergencies, etc; it is to be extended virtu- 
ally to the country banks. This, it is urged, is a natural evolution of 
American banking. : 

It is proposed to divide each zone into districts, seven being the 
number suggested; the banks in each district organize an association, 
elect a president and secretary and two representatives, one a banker 
and one a business man, to act as members of the Council for the zone. 
Thus this Council will be composed of fourteen members, who in turn 
elect an executive officer from the bankers in the zone. 

In addition, each district is to elect a banker as member of the 
‘* Board of Control,’* which is also to have the function of an examining 
committee forthe zone. The president of the Council is to be chairman 
of the Board of Control and the district which he represents in the Coun- 
cil is to regard him as its representative in that board. 

It is proposed to have thirty zones, which thus have each a Council 
of fifteen members and a Board of Control of seven members. Each 
president of the Council and Chairman of the Board is to be a “Deputy 
Comptroller of the Currency’’, by virtue of his office. They are to be 
salaried officials and must give up their connection with the banks in 
which they were interested. 

The zone councils each then choose a representative from their re- 
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spective zones to act as director in a national board, each alternately 
choosing a banker or a business man, to the end that this board may 
be constituted one-half of bankers and the other half of business men. 
To these thirty are to be added the Secretary of the Treasury and the 
Comptroller of the Currency, thus making a national board of thirty-two. 
This board also chooses a presiding officer. This central organization 
he calls the *‘ Federal Reserve Bank.’’ 

It is proposed to allow the banks to issue notes solely on their credit, 
but with a redemption fund of 5 per cent. held by the Board of Control; 
the notes are to be a first lien on the assets of the issuing banks. The 
5 per cent. fund is to redeem notes of banks that may fail, to be re- 
couped, of course, from the assets. The primary limit of issue is to be 
the capital of the bank, but the Board of Control may, in the periods of 
special demand, authorize a further issue equal to the amount of the 
capital; hence at certain times the issue may be double the amount of 
the capital of a bank. 

The plan further contemplates a deposit of cash with the Board of 
Control of each zone, equal to 7 per cent. on each bank’s deposits and 
7 per cent. on its note-issues. This reserve deposit is to be in gold, and 
controlof it is apparently to be concentrated in the national board’s 
hands; and apparently Mr. Fowler thinks it will amount to $1,000,000,- 
000 for the thirty zones. 

Evidently there is to be a tax onthe notes, but this is not made clear; 
yet in providing for the disposition of the 2 per cent. bonds now held by 
national banks it is stated that: 

‘“Out of the tax upon circulation during the life of the United States 
2 per cent. bonds there will be annually deposited 1 per cent. per annum 
in the United States Treasury upon the total amount of said bonds and 
the 2 per cent. bonds converted into 3 per cent. bonds. It is evident 
that the banks can then readily dispose of their bonds, which would then 
bear 3 per cent.’’ 

And elsewhere it appears that the tax is to be 2 per cent. without 
any statement as to the mode of its assessment or collection. 

It is proposed to give elasticity to the reserve requirements to govern 
individual banks, permitting the ratio to fall as much as one-half of the 
prescribed figure at times, without penalty, provided that the average 
for the year is up to the fixed ratio. The modus operandi is not set 
forth. 

Notwithstanding the fact that the great gold reserve fund to be es- 
tablished is to be in the hands of the Federal Reserve Bank, the Board 
of Control of any zone is authorized to lend it out to the banks in the 
zone by way of rediscounts. It is not clear how this is to be done; but 
to show that it is contemplated, the paragraphs are quoted: 


‘“ Let us assume that there are thirty zones and that all the cen- 
tral reserves of these thirty financial centers are transferred to one 
common center and that the total accumulation of gold at the com- 
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mon center amounts to ($1,000,000,000) one thousand million dollars, 
which is nearly double the central gold reserve now held by any other 
country.”’ 

‘*Let us assume that this gold is accumulated at Washington and 
that the board of directors to control and manage this last reserve are 
selected in the following manner. * * ’”’ 

‘“The fourth privilege accorded the bank will be the right to go to 
the Board of Control and discount its paper from some of the co-opera- 
tive fund of $1,000,000,000 of gold for the purpose of replenishing its 
reserves. Mark this, the bank will not be exchanging its credit or its 
customers’ paper for the credit of another bank, but for gold.’’ 


There is apparently a ‘“‘hedge’’ on this proposition in another para- 
graph which reads thus: 


“Of course the effect will be that while the gold is all theoretically 
in Washington it will be carried at the financial centers in such degree 
or proportion as circumstances require. It will be for the use and pro- 
tection of all, according to the needs of the whole country, and will be 
correspondingly stronger and of greater protection for the whole country 
than the contribution of any zone could possibly be for that particular 
zone alone.’’ 


But this actually adds to the complication. 

Naturally the deposit of part of each bank’s reserve in this central 
fund would, if banks had power to draw upon it in rediscounting, com- 
plicate the keeping of the reserve accounts very materially; but the 
plan has evidently not yet reached the stage in development where the 
accounting feature is considered. 

The current redemption of the credit notes is presumably to be pro- 
vided for, but how it is to be done does not appear in the published 
plan. It may be taken for granted that, following the Canadian plan in 
general, it is assumed a bank will not find it profitable to force its notes 
into circulation when there is no demand for them. This is still an 
open question, however; and unless penalties are imposed the present 
habit of sending notes out into use when not needed will continue, par- 
ticularly as the profit from asset currency, so forced on the public, is 
much larger than in the case of bond-secured notes. The tax referred 
to above is probably to induce retirement of the notes, but the method 
of applying it is not stated. 

Such a plan requires very cogent arguments to prove acceptable. In 
the plan of 1908 it was not by any means conclusively demonstrated 
that notes would be regulated properly in volume; and neither the ex- 
perience of the 29 Canadian banks, nor the older one of the Suffolk 
System, can be taken as a demonstration of the validity of the assump- 
tion. Conditions are different. This is not to say that they could not 
be met; but the plan of 1912 does not show how, and it is far too im- 
portant a feature to overlook; indeed it is essential; hence the omission 
to clearly set it forth is to be regretted. 

Here are the quotations relating to this feature: 

‘“ With such a system of currency, currency redeemed in gold on de- 
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mand at the financial centers and over the counter of the bank of issue, 
we would always have just enough currency to meet all the demands of 
trade, never too much, never too little, but always equal to the require- 
ments of trade.’’ 


It is clearly necessary to show how. The chief reason for the more 
general approval for the plan of central issue of notes rests upon the 
fact that it has never been demonstrated that the ideal condition set 
forth in this quotation can be realized under an individual system. 


‘““ As soon as this extraordinary demand for currency was over, the 
excess of the notes issued above the normal requirement would be im- 
mediately reconverted into deposits subject to check.’’ * * 

‘“True bank notes will go to the Clearing House every day for re- 
demption precisely as checks and draftsdo. Should there be no Clear- 
ing House in the place where the bank is located, the notes will be sent 
to the financial center, not at the cost of the bank, but at the cost of the 
zone, and that cost paid out of the 2 per cent. tax on the notes. The 
notes will be redeemed at the financial center by the bank with which the 
country bank has made arrangements for the redemption of its notes.’’ 


This sounds very satisfactory but we should be shown how it is to 
be done before we will admit that it will work. 

It is to be observed that the Federal Reserve Bank has no power to 
issue notes; that function is left entirely to the thousands of individual 
banks ; but the central organization is to be the depositary of the Gov- 
ernment, to have power to dealin gold and in exchange, both foreign 
and domestic ; it is also apparently to be given the power to fix and en- 
force a uniform discount rate for the country, although just how is also 
left to be developed. 

Probably this power is to be exercised through the zone councils, 
which are to be allowed to rediscount paper; and it is presumed that 
when such rediscounts are asked for, the national board will dictate the 
rates. But with currency-issuing power such as is contemplated, there 
does not appear to be any opportunity for the rediscounting action to 
come into operation extensively. How the rate is to be made by the 
national board is therefore a mystery. If the Federal Bank steps into 
the market in competition to buy paper, it must apparently use the re- 
serve fund in its possession ; it would have to “‘ cut’’ rates to make its 
rate effective, or prove impotent. 

Mr. Fowler also proposes to gradually redeem the greenbacks, by 
applying the other half of the 2 per cent. tax on bank notes to that pur- 
pose; and he wants the silver certificates reduced in denominations not 
only to $2 and $1, but apparently also to 50c, 25c and 10c. 

One is permitted to infemthat he thinks the plan will enable us to 
wrest from London the position of financial center of the world. 

Mr. Fowler says: 

‘* The present incoherent conglomerate condition is brought to a sim- 
plicity and strength that may safely challenge any country in the world 
to institute a comparison for economy, efficiency and safety.’’ 

‘* T assert also that it is a plan which will certainly transfer to these 
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shores in due time and at no distant day the clearing house of the world.’’ 

This is an eminently laudable purpose, but at the present time and 
under present conditions, it sounds very much like ‘‘ playing to the gal- 
leries.’’ We shall have many a hard scrabble, very much to learn and 
unlearn, and much to construct, before we can get within a sighting 
distance of such a consummation. It is better to remain on solid earth 
just now instead of soaring to the empyrean. 

Personally I congratulate Mr. Fowler upon the distinct advance made 
in the provision for a central organ in his plan. I have always contend- 
ed that this was certainly indispensable and his inclusion of that essen- 
tial entitles him to come into the field of discussion as it has shaped it- 
self to date. 

But his attitude in insisting upon giving the issue-power to thousands 
of individual banks still places him in the rear-guard. The feature is 
simply impossible, not merely because it distributes the power too much, 
but because it leaves the central organization impotent and practically 
useless, for the purposes for which it should be created. It is analogous 
to that archaic institution in our political system known as the “‘ Elect- 
oral College,’’ performing no really useful function and only a make- 
believe element in our electoral machinery. 

The hesitation to concede that adequate regulation can be provided 
for only through a strong central institution, is a weakness which must 
be corrected. Evidently the hesitation is due to presumed political con- 
siderations, by which men in political life and others as well, have al- 
lowed themselves to be influenced. The belief in ghosts, like this one 
coming down to us from Andrew Jackson’s time, is a manifestation of 
human nature that passes understanding. The view that the people of 
the United States would oppose a properly constituted central bank, be- 
cause of the specter raised by Jackson, reflects on theirintelligence. It 
is as reasonable to attribute to them an opposition to any rational measure 
of legislation because it might be dated on a Friday the 13th of a month. 
The reasoning that that is a particularly unlucky day has as much to 
commend it as that which is based upon the Jackson ghost referred to. 
Such notions in this enlightened age are superlatively fatuous. 





THE PUBLIC DEBT OF THE UNITED STATES 
AND THE USE OF ITS CREDIT. 


NE frequently hears or reads remarks that indicate that many people 
imagine that there is a very large amount still paid annually as in- 
terest on the Civil War debt. An analysis of the debt will show 

how erroneous this impression is. The following are the amounts of the 
several classes of debt May 1, 1912. 
Total debt bearing interest #963,776,770 
Spanish War 3 per cents issued in 1898 . . . $63,945,460 
Panama Canal 2 per cents. ......... 84,631,980 
Panama Canal 3 per cents 50,000,000 
Postal Savings 2% per cents 459,280 
4 per cents of 1895, issued to get gold to 
back the greenbacks. . 118,489,900 317,526,620 


Balance in 2 per cents of 1930 $646,250,150 

Almost all of the last-named class are owned by national banks and 
deposited to secure circulation or public moneys. 

We must now analyze the last-named amount to determine the part 


of the 2 per cents which were issued in exchange for Civil War bonds. 
It is found that under the provisions of the law of March 14, 1900, the 
2 per cents were issued in exchange for the following bonds: 

Spanish War 3 per cents. $132,449,900 
5 per cents of 1894, issued to back greenbacks 72,071,300 
4 per cents of 1895, issued to back greenbacks. , 43,825,500 
4 per cents of 1877, refunding loan 397 ,903 ,450 

The last-named item isthe balance of bonds issued in 1877 to refund 
6 per cent. Civil War loans; hence this is the only amount of bonds di- 
rectly representing borrowings of that period. The actual interest 
charged on these at 2 per cent. makes the amount $7,958,069 per year; 
which is hence the sum which we are paying specifically by way of in- 
terest on the remainder of the Civil War bonds. 

The greenbacks which are properly part of the public debt, (although 
not so regarded by some people) amount to $346,681,016; they were also 
a war loan, but bear no interest; but we holda gold fund of $150,000,000 
in reserve to maintain them at par; this fund might properly be charge- 
able with interest, as being unavailab!e for use, but we do not actually 
pay interest on the sum. 

The bonds issued to get gold to back the greenbacks, specified above, 
might be constructively regarded as issued to cover conditions created 
by the Civil War. We should have paid off these greenbacks, but did 
not do so, using the money to pay off interest-bearing debt. In 1894-5 
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we issued $262,000,000 bonds to buy gold to keep the greenbacks at 
par; of that sum $234,385,700 are still in existence, as shown in the 
tables, (part at 4 per cent. and part at 2 percent.) The interest charge 
on the 4 per cents is $4,739,596 per annum and on the 2s it is $2,317,936 
per annum, a total of $7,057,532. If therefore we add the two interest 
items we have a maximum charge of $15,015,631 on account of the war 
debt. 

This works out an average per capita of less than 16 cents a year. 
The pension payments each year take about ten times as much money 
out of the Treasury. 

We have in fact been the greatest debt-paying nation that the world 
has ever known. After the close of the Civil War the bonded debt was 
$2,381,000,000; we have reduced it to less than $400,000,000; and we 
have in all less than $1,000,000,000 of funded debt, a mere bagatelle for 
such a country as ours and compared with other first-class nations. The 
British have $3,500,000,000, the French $5,900,000,000 or together 
$9,400,000,000, with only 85,000,000 people to our 94,000,000. 

In other words our whole debt per capita is less than $15, that of 
the British is nearly $83, and that of the French nearly $150. The 
annual interest charge for the British, per capita, is $3.43 and for the 
French $4.75, against our 24 cents on the entire debt. 

It is therefore proper to consider whether we should not undertake 
to do a good deal more for our national welfare by using the fine bor- 
rowing power that we possess. Weare going to issue probably as much 
as $200,000,000 more bonds for the Panama Canal; we could bless our- 
selves lastingly if we spent several hundred millions on good roads, land 
reclamation, irrigation projects, conservation of national resources, 
and protection against overflows of rivers such as the Mississippi is now 
guilty of. We are inclined to be parsimonious in such matters of use- 
ful ‘ plants,’’ because we have been spending too lavishly in our cost 
of running the Government—operation cost. For such most useful 
plants we should use our credit, so as to distribute the cost over a gen- 
eration; for our posterity will also benefit thereby. It isa “‘penny-wise 
and pound foolish’’ policy that prevents the use of our credit for such 
clearly beneficial purposes. The State of New York has authorized 
bonds for $100,000,000 for the improvement of the Erie Canal; the City 
of New York is putting out $160,000,000 of bonds for a water supply 
system to serve at least a century for that metropolis; but in national 
matters we are far behind, and prefer to suffer the inconveniences which 
cost us more than the improvements would, because we hesitate to in- 
crease our debt. 





AN INTERESTING POINT IN THE PLAN FOR THE 
NATIONAL RESERVE ASSOCIATION. 


HE following question in relation to the operation of one feature of 
the Reserve Association plan and the reply thereto, will be of in- 
terest to our readers. 

The question: 

‘“ The U.S. bonds to secure circulation now amount to $685,692, 290, 
national bank notes outstanding $674,821,853. It would require, there- 
fore, something like ten million in cash in addition to take up these bonds. 
It would seem that if the Reserve Association issued the above named 
notesand carried 334% % goldreserve,it would require about $225,000,000 
when their capital stock paid in would only amount to one hundred mil- 
lion. If all the banks of the country went in would they have enough 
gold to meet these requirements? Of course, the deposits that would 
be kept with the banks would help make up the difference but these are 
matters that are not assured.’’ 


The reply: 

I do not find the exact figures quoted in the reports of bank circula- 
tion at hand, but the report of another date will serve the purpose as 
well. Thus in December 1911 the banks reported $713,619,820 of bonds 


deposited to secure circulation and notes outstanding $702,647 ,103,show- 
ing about the same difference stated. But in preparing the reports, the 
banks excluded $10,367,797 of their own notes “‘ on hand,’’ which brings 
the notes actually existing to $713,014,900, or about $605,000 less than 
the bonds deposited. A few banks issue no notes; anda larger number 
have not issued their full quota ; still the amount is insignificant as thus 
stated. 

The real question is involved in the provision of reserve against the 
notes which will be issued to replace the national-bank currency. 

Assuming that all national banks surrendered their bonds as contem- 
plated, all that these banks would get is the small premium and accrued 
interest on the bonds. The Reserve Association would take over the 
bonds, and issue its own notes in the place of national bank notes pre- 
sented to it. 

Pursuant to this assumption the paid up capital of the Reserve As- 
sociation would be at least 10 % of the capital of all national banks, i. 
e. $102,644,000. It would be actually more because some state banks 
would also come in. But we will leave it at $100,000,000. 

The genera! fund of the Treasury would be deposited with the As- 
sociation, which amounts to $190,000,000, subject to daily payments, 
but also replenished from daily receipts. It is also to be supposed that 
the Reserve Association will receive some deposits from member banks ; 
assume this to be only $60,000,000 and we have a cash fund of $350,000,000 
(including capital payment.) 

The reserve against the deposits of $250,000,000 would call for 
$125,000,000 cash, (not go/d, see sec. 41) or a payment of tax; the ab- 
solute minimum being $83,333,333. 


If the Association issued $713,000,000 of notes to replace bank-notes, 
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the cash reserve would have to be increased, apparently, by $356,- 
500,000 (50 %) or, subject to tax, by a minimum of $237,666,666. 

In other words, deposits and notes total . . $963,000,000 

50% thereon would be 481,500,000 

334% % thereon would be 321,000,000 


The cash as shown above would thus cover the minumum, but the 
Association would, on this showing be subject to tax. 


But we have not yet considered sec. 42 which permits half of the 
bonds to be counted as reducing liabilities. This would mean $963 ,000,000 
less $356,500,000, or $606,500,000 subject to reserve ; 50% thereon would 
be $303,250,000, which the cash fund provides fully; and 333 % would 
be $202,166,666. The liabilities could thus be amply covered without tax. 


In fact a reasonable construction of sec. 42 gives the Association an 
expanding power which I donot approve. Having acquired a// of these 
bonds, yet replaced only half the bank-notes, the Association could hold 
the bonds as an offset to the liability of its own notes issued to replace 
the bank-notes. The provision in sec. 49 is only to the effect that the 
Association ‘‘ assume responsibility for the redemption *’ of the bank- 
notes ; this is not necessarily a *‘ demand liability ’’ such as described 
in the reserve section (41). Still this point may also be regarded as 
academic in connection with your question; and my figures are based 
upon a different hypothesis. 

As to procuring gold there would be no difficulty ; there is an ample 
supply (including gold certificates); but, as I have pointed out, the re- 
serve need not be in gold. (Incidentally I regard this a great defect so 
far as applies to note liability.) 

But as a practical question the Association would not be subjected to 
any such strain ; the bank-notes could not possibly come in in such vol- 
ume, andif the volume were so great as to involve a strain, the managers 
would adopt protective regulations. The Association is not required to 
hold reserve against the bank-notes in use; its powers are only limited 
by the volume of such notes in use by the terms of sec. 51, which have 
only a remote bearing on the subject in hand when the total issues of 
Association notes plus bank-notes exceed $900,000,000, when the tax is 
applied ; this would seem to limit the Association’s issue of untaxed notes 
to $187,000,000 at the outset. M. L. MUHLEMAN. 


THE “MONEY TRUST” COMMITTEE'S POWER. 


Following are the pungent extracts from a letter of Mr. R. L. Fryer, 
President of the Fidelity Trust Company, of Buffalo, N. Y., denying 
the power of the ‘‘ Money Trust.’’ Committee to investigate transactions 
of state banking institutions: 


If Congress had the right to compel banking institutions to disclose 
relations with their patrons under such circumstances, what single 
power now exercised by the several States remains which cannot be 
taken from them by the fiat of Congress. 

If Congress has the power to inquire into the relations of a State 
bank or trust company with its patrons it has the same power to invade 
the State and compel disclosure of private transactions carried on by 
citizens wholly within a sovereign State. * * 
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A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS 
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(These articles were commenced in the July, 1909, issne.) 


Vil. PRESENTMENT FOR PAYMENT (Continued). 


26. To Whom Presentment Should be Made. 

27. Presentment Where Principal Debtor is Dead. 
28. Presentment Where Parties Liable as Partners. 
29. Presentment to Joint Debtors. 

30. Instrument Must be Exhibited. 


Yo TI TI TI TA 


$ 26. To Whom Presentment Should be Made.—Presentment for 
payment must be made to the drawee or acceptor of a bill, or the maker 
of a note, or to the authorized agent of one of these parties. The de- 
mand need not be personal. When the place where presentment should 
be made is determined, in accordance with the rules set forth in the pre- 
ceding sections, and the instrument is there taken on the day of its 
maturity, the fact that the maker or acceptor is not there is immaterial. 
If he is absent or inaccessible, presentment may be made to any person 
found at the place where presentment is to be made and such present- 
ment will be sufficient to hold the drawer and indorsers. Thus, where 
the wife of the maker of a note informed the person presenting it that 
her husband was out of town, presentment to the wife was deemed suffi- 
cient. Moodie v. Morrall, 1 Const. Rep. 367. 


$ 27. Presentmentment Where Principal Debtor is Dead.—When 
the person primarily liable on the instrument is dead, and no place of 
payment is specified, presentment for payment must be made to his per- 
sonal representative, if such there be, and if with the exercise of reason- 
able diligence he can be found. This is the provision of section 137 of 
the Negotiable Instruments Law. This provision does not in any way 
relieve a holder from giving notice of dishonor to an indorser whom he 
wishes to hold on the instrument. Reed v. Spear, 107 N. Y. App. Div. 
144, 94 N. Y. Supp. 1007. 

If the instrument specifies a place of payment, then it should be pre- 
sented there notwithstanding the death of the maker or acceptor. Where 
the instrument does not specify a place of payment and the maker or 
acceptor is dead at the time of maturity, but no administrator or executor 
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has been appointed, then the instrument should be presented at the 
former dwelling or place of business of the maker or acceptor. 

Presentment to the personal representative of the party primarily 
liable, where the latter died before the maturity of the instrument, was 
required under the decisions prior to the adoption of the Negotiable In- 
struments Law. In the early decision of Gower v. Moore, 25 Me. 16, 
the suit was brought by the indorsee against the indorser of a promis- 
sory note, dated August 12, 1841, and payable in two years. Before it 
matured the maker died, an administrator had been appointed and the 
estate had been declaredinsolvent. The court said: ‘‘ Where the maker 
of a note dies, before it becomes payable, the holder should make inquiry 
for his personal representative, if there be one, and present the note on 
its maturity to him for payment. * * * In this case the indorser may 
be considered as knowing that the note would not be paid on present- 
ment, and that the estate was insolvent. But such knowledge does not 
relieve the holder from his obligation to make presentment and give due 
notice of its dishonor. The promise of the indorser is a conditional one 
to pay, if the note be,duly presented to the maker and reasonable notice 
be given to him of its dishonor. The holder cannot assume the right 
to decide that his performance of the condition will be of no service to 
the indorser, and thus put that matter in issue to relieve himself from 
the performance of the condition imposed upon him by law.’’ 


§ 28. Presentment Where Parties Liable as Partners.—Where part- 
ners are liable on an instrument, either as makers or acceptors, and no 
place of payment is specified, presentment for payment may be made to 
any one of them, and such a presentment is good even though the firm 
has dissolved before the maturity of the instrument. Fourth National 
Bank of St. Louis v. Heuschen, 52 Mo. 207, Mt. Pleasant Branch of 
the State Bank v. Mc Leran, 26 Iowa, 306. This rule has now been em- 
bodied in section 137 of the Negotiable Instruments Law. In Gates v. 
Beecher, 60 N. Y. 523, which was an action on a note made by a firm, 
wherein it appeared that the firm had dissolved by reason of bankruptcy 
before the maturity of the note, the counsel for the defendant conten- 
ded that, under the circumstances, the note should have been presented 
to each member of the firm. He cited no authority in support of his 
position. The court said: ‘‘I have been unable to findany. If, by 
the dissolution of the partnership by bankruptcy, and the separation of 
the partners, they must thereafter be treated as joint makers who are 
not partners, I think the force of the authorities is, that to charge an 
indorser of their note, a demand must be made of each of them, save 
where the other circumstances are such as to excuse a demand. For to 
charge the indorser of the note of joint makers, not partners, demand 
must be made on each. It is seen, therefore, that there is a distinction 
between the case of a note of joint makers who are not partners, and a 
note of partners who are still partners at the maturity of the note. That 
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distinction rests upon the fact that partners are but one person, in legal 
contemplation ; that each partner, acting in such capacity, is not only 
capable of performing what all can do, and of receiving and paying out 
what belongs to all, but by such acts necessarily binds them all, that, as 
incident to such joint relations, all of the partners are affected by the 
knowledge of one. These things do not pertain to the relation of joint 
makers who are not partners. Hence, while a demand of one partner 
is equivalent to a demand of all, a demand of one of joint makers not 
partners is not. And so a demand upon one partner is sufficient, be- 
cause he represents the firm, and a dishonor by one is a dishonor by 
all, and each is presumed to have authority to act for the others ; while 
in the case of a note of joint makers not partners, the indorser has a 
right to rely upon the responsibility of all and each, and may insist upon 
a dishonor by each.’’ And the court went on to explicitly hold that 
the rule, which makes presentment to one partner binding on all, ap- 
plies in the same manner where the firm is dissolved before the maturity 
of the instrument. 


$ 29. Presentment to Joint Debtors.—As has been intimated in the 
preceding section, where a note is executed by several persons, who 
are not partners, but liable only as joint and several promisors, presen- 
ment must be made to each one of them in order to fix the liability of an 
indorser. In Benedict v. Schmieg, 13 Wash. 476, the defendant was 
sued as the indorser of a note, joint and several in form, and signed by 
two makers. The undisputed proof showed that no demand had been 
made on one of the makers, although all of the parties to the note lived 
in the City of Seattle. Inasmuch as the note in this case was joint and 
several in form, and the holder could sue either one of the makers sepa- 
rately, or both together; he contended that presentment to one of the 
makers was sufficient to hold an indorser. The ground of this conten- 
tion was that, since the holder could treat the note as the several note 
of either of the makers, at his option, the indorsement must be presumed 
to have been made in view of this right, and that for that reason the 
holder would bind the indorser by presenting it to any one of the makers 
whose several note he saw fit to consider it. But the court said: ‘‘ It 
would be more reasonable to presume that the contract of indorsement 
was in reference to the note as an entirety, and was made upon the credit 
of all the makers,and that the right of the holder to enforce it as the sev- 
eral contract of one of them does not include the right to divide the 
single contract of the indorser.’’ 

It has been decided in other cases that presentment to one only of 
two makers of a promissory note is not a sufficient presentment to charge 
an indorser. Blake v. Mc Millen, 33 Iowa 150, Shutts v. Fingar, 100 N. 
Y. 539. 

The Negotiable Instruments Law, in section 138, expresses this rule 
as follows: ‘‘Where there are several persons not partners, primarily 
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liable on the instrument, and no place of payment is specified, present- 
ment must be made tothem all.”’ 

In an Ohio decision, Harris v. Clark, 10 Ohio 5, it has been sugges- 
tedthat cases might arise wherein presentment to all the makers of a joint 
note might be impracticable. The following language was used by the 
court: ‘‘Now suppose the makers resided in different states, or in dif- 
ferent and distinct parts of the same state, how could demand be made 
of all in order to charge an indorser? It must be made on the day the 
note falls due, or, where days of grace are allowed, on the last day of 
grace, will it be said that the demand can be made at different and dis- 
tant places on the same day through the agency of letters of attorney? 
I believe such a practice has not been heard of, at least we have found 
nothing like it in the books.”’ 

The court got around the difficulty by deciding that demand upon 
one of several makers of a note is sufficient to charge an indorser, al- 
though the makers are not partners. The decision was based upon the 
ground that, by signing the note together, the makers constituted 
themselves partners, so far as the making of the note was concerned, 
thereby making demand upon one, under the well settled rule as to part- 
nerships, equivalent to a demand on all. 

A better solution of the difficulty is found in Benedict v. Schmieg, 
13 Wash. 476, wherein it is suggested that, if the makers are so situa- 


ted that it is not reasonable to require a presentment upon each, that 
fact should excuse presentment. This is undoubtedly the better rule, 
and it has been adopted as part of the Negotiable Instruments Law, sec- 
tion 142, wherein it is provided that presentment is excused in cases 
where it cannot be made after the exercise of reasonable diligence. This 
section will be taken up later in connection with matters excusing pre- 
sentment. 


§ 30. Instrument Must be Exhibited.—An essential part of the cer- 
emony, which constitutes a valid presentment for payment, is the exhib- 
ition of the instrument. This was the ruleatcommonlaw. The object 
of the rule was to give the party liable an opportunity to judge of the 
genuineness of the instrument and the right of the holder to receive pay- 
ment, and so that, upon paying, he might obtain immediate possession 
of the instrument. Under the early cases, decided long before the en- 
actment of the statute, it was held that, if the party liable did not de- 
mand to see the instrument, at the time of its presentment, but refused 
payment on other grounds, the failure to exhibit the instrument would 
not affect the validity of the presentment. King v. Crowell, 61 Me. 244, 
Waring v. Betts, 90 Va. 46, Lockwood v. Crawford, 18 Conn. 361. In 
the case of Etheridge v. Ladd, 44 Barb. (N. Y.) 69, 72, the court said: 
‘“ He (the holder) had the note with him, and although he did not ex- 
hibit it, yet he so described it as to leave no doubt but that the maker, 
if present, would have well understood of what note payment was de- 
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manded. He was there to demand payment of the note in suit, and 
plainly manifested his purpose, and the person of whom payment was 
asked understood what he desired. This was sufficient. Such demand, 
refusal or omission to pay, with immediate personal notice thereof to the 
indorser, fixed and determined his liability.’’ 

Section 134 of the Negotiable Instruments Law expressly provides 
that ‘‘ the instrument must be exhibited to the person from whom pay- 
ment is demanded.’’ But, it would probably be held, under this pro- 
vision, that the old rule is not changed and that an exhibition of the in- 
strument may be waived by the party liable and is waived where pay- 
ment is refused on other grounds. Suppose that the holder of a note 
calls upon the maker at the place where presentment is to be made on 
the day of maturity and has, at the time, the note in his pocket. And 
let us assume that the maker upon being informed of the object of the 
visit, without asking to see the note,states that,although he is very sorry, 
he is unable to pay the note, or that he refuses to pay the note on the 
ground that it was obtained from him by fraud. It is not to be expected 
that the holder would lose all rights against indorsers if he failed to 
produce the note and show it to the maker, even under the statute as it 
reads at present. A fair construction of the statute would require the 
holder to have the instrument with him and to be ready to exhibit it 
upon request. 

The question has arisen as to whether a note can be presented by tele- 
phone and it has been determined by the New York Court of Appeals 
that such a demand of payment is not sufficient to charge an indorser. 
Gilpin v. Savage, 201 N. Y. 167, 28 B. L. J. 301 (April, 1911). Itthere 
appeared that the bank, which held the note, was located about two miles 
from the maker’s residence. On the day of maturity the cashier called 
the maker on the telephone and the maker refused payment without de- 
manding to see the note. The court held that it was perfectly clear that 
there was not a proper presentment of the note. It seems to be a step 
backward to thus limit the use of the telephone, and it is confidently pre- 
dicted that this decision will not be followed in other jurisdictions. A 
telephone demand of payment, where the holder is able to identify the 
person of whom demand was made, accomplishes all that could be ac- 
complished by a personal demand. Of course, the maker may demand 
to see the note and then the holder would have to comply. However, 
at the present time, in New York at least, the telephone is not to be used 
as a means of presenting negotiable paper for payment. 

In this case the court said that, while ‘‘it may not be necessary to 
actually produce the note, if the maker refuses to pay,’’ nevertheless, 
the note ‘‘must be there at the place for presentment, otherwise the 
presentment is insufficient.’’ It is difficult to perceive what good pur- 
pose is served by this requirement. It is admitted that the maker is en- 
titled to see the instrument if he so desires. But, if it is possible for 
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him to waive inspection of the note, when the holder is before him 
personally, it would seem that inspection might also be waived where 
the holder makes his demand over the telephone. When the note is 
presented personally and the person presenting is unable to produce the 
note at the request of the maker, the presentment is invalid. Where 
the demand is made over the telephone the maker may in like manner 
demand a view of the note. Then it rests upon the holder to comply 
with this demand. If heis able to comply, and does, or if no demand 
of inspection is made, but payment is refused on other grounds, then it 
would seem that the presentment over the telephone ought to be held 
good. In some jurisdiction other than New York it may later be held 
that a telephone presentment is good. But the fact remains that such 
a presentment is invalid in New York. 

The court, in reaching this conclusion cited a case where a demand 
was made by mail and was held insufficient. But this is not an analogy. 
Where a demand of payment is made by mail the maker has no oppor- 
tunity of demanding inspection. He must either pay the note, or dis- 
honor it, without seeing it, and without knowing whether or not the 
party making the demand actually holds the note, or has any right to 
receive the amount. 

In numerous cases it has been held that a demand for payment by 
mail is not a sufficient presentment. The maker in such a case, has no 
means of assuring himself that the demand is being made by, or on be- 
half of, the party entitled to payment. 

A California case involved such a presentment. The note in ques- 
tion was payable on demand at Barlow and Bragdon’s office in Los 
Angeles. A demand of payment was made in a letter addressed to the 
maker at a business building in Los Angeles, not shown to have been 
the place of payment mentioned in the note. It was held that there 
was nota sufficient demand of payment to hold anindorser. Merchants’ 
National Bank of Santa Monica v. Bental, Cal., 113 Pac. Rep. 708. 

Where an attorney wrote to the maker of a note and told him that 
the note had been put in his hands for collection, and requested him to 
call and pay it, it was heldin the case of Thorne v. Scovil, 4 N. B. 557, 
that the mailing of the letter did not constitute a demand sufficient to 
charge the indorser. 

And in Hulls v. Howell, Harp. L. 426, it was held that the deposit- 
ing of a letter in the post office upon the day of maturity of a note, di- 
rected to the maker, demanding payment was not sufficient to charge 
the indorsers, although it was common practice of the bank to make de- 
mands in that manner. It must be remembered, however, that there 
are cases wherein exhibition of the instrument, and even presentment, 
may be dispensed with, as, for instance, where the instrument is lost. 
These cases will be taken up later. 





This Department embraces all the newly decided cases of importance to 
bankers. bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant. 
the depositor and "he bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


NATIONAL BANK DIRECTORS’ LIABILITY TO PUR- 
CHASERS OF STOCK. 


Thomas v. Taylor, United States Supreme Court, March 18, 1912. 32 Sup. Ct. Rep. 403. 


Where the directors of a national bank, in reporting the condition of the bank 
pursuant to a call of the Comptroller of the Currency, included assets which they 
had been directed by the C »mptroller to collect or remove from the bank, they com- 
mitted an intentional violation of the National Bank Act; and where a person pur- 
chased shares of the bank’s stock in reliance on such report, the directors are person- 
ally liable to him for the loss resulting. 


In error to the Supreme Court of the State of New York in and for 
the County of Saratoga, to review a judgment entered pursuant to the 
mandate of the Court of Appeals of that state, which had affirmed a 
judgment of the Appellate Division of the Supreme Court, Third De- 
partment, modifying a judgment of the Supreme Court, finding defend- 
ants liable for attesting, as directors of a national bank, a false report as 
to its condition, in reliance upon which plaintiff was induced to purchase 
some of its stock. Affirmed. 

See same case below, in Appellate Division, 124 App. Div. 53, 108 
N. Y. Supp. 454; in Court of Appeals, 195 N. Y. 590, 89 N. E. 1113. 

Mr. Justice McKENNA delivered the opinion of the court: 

Action against plaintiffs in error for attesting as directors a false re- 
port, as it is alleged, of the condition of the Citizens’ National Bank of 
Saratoga Springs, New York, whereby the plaintiff in the action (de- 
fendant in error) was deceived and induced to purchase thirty shares of 
the stock of the bank for the sum of $160 per share, which would have 
been worth that sum had the report been true, but, on account of its 
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being false, he was compelled to pay 100 per cent assessment on his 
shares, which was required to be made by the'Comptroller of the Cur- 
rency. Damages were laid in the sum of $4,800, for which with inter- 
est, judgment was prayed. 

The attack made by the plaintiffs in error is as much directed against 
the evidence as against the ruling of the court; and it is well to con- 
sider the facts. They are stated in a general way in the opinion of the 
appellate division as follows: 

‘“ The defendants (plaintiffs in error here) are directors of the Citi- 
zen’s National Bank, organized under the national bank law, and doing 
business in the village of Saratoga Springs, New York. Prior to March 
1, 1904, the Comptroller of the Currency informed the directors of the 
bank by letter that certain specified assets, amounting to $194,107.02, 
must be regarded as doubtful, and that immediate steps should be taken 
for their collection or removal from the bank. Of such letter the de- 
fendants had knowledge. On April 8, 1904, pursuant to a call of the 
Comptroller, a report of the condition of the bank at the close of business 
on March 28th, 1904, made in regular form, verified by the cashier of 
the bank, and attested to be correct by each of the defendants, was pub- 
lished as required by law. In such report were included as a part of 
the resources of the bank the doubtful assets to which the attention of 
the defendants had been called by the Comptroller. The report also 
stated that the capital stock of the bank was $100,000; that there was 
a surplus of $50,000; and that there were undivided profits of $13,456.- 
75. This published report was not seen by plaintiff, but its contents 
were communicated to him, and relying on the same he purchased, in 
the early part of June, 1904, thirty shares of the stock of said bank for 
the sum of $4,800. On June 27th, 1904, the bank received notice from 
the Comptroller that its capital had become totally impaired, and that 
the same must be supplied by assessment upon the stockholders. !Im- 
mediately thereafter such assessment was ordered, and the plaintiff paid 
$3,000 on account of the stock he had recently purchased.’’ (124 App. 
Div. 54, 108 N. Y. Supp. 454.) 

All through the argument of plaintiffs in error runs the insistence 
that the common-law action of deceit does not lie against the directors 
of a national bank, and that the only measure of their responsibility is 
laid down in the national banking laws. Thisis admitted. It was con- 
ceded by the appellate division as having been established by Yates v- 
Jones Nat. Bank, 206 U. S. 158, 51 L. ed. 1002, 27 Sup. Ct. Rep. 638, 
and the question in the case comes to the simple one, whether the ap- 
pellate division rightly decided that the findings in the case at bar satis- 
fied the test of liability declared in the Yates Case. 

In that case a broad consideration of the national banking laws was 
given, and it was deduced from them that the report which § 5211 of 
the Revised Statutes (U. S. Comp. Stat. 1901, p. 3498) required must 





LEGAL DECISIONS. 505 


contain a ‘‘true’’ statement of the condition of the bank, and that ‘‘ the 
making and publishing of a false report is prohibited.’’ These, however, 
it was said, were implications, but that the liability of the directors was 
fixed by the express provisions of the laws, and its extent was measur- 
ed ‘‘ by the promise not to ‘knowingly violate, or willingly permit to 
be violated, any of the provisions of’ ’’ the title relating to national 
banks. 

This test is the foundation of the action. The complaint charges 
plaintiffs in error with actual knowledge. The allegation is that when 
plaintiffs in error attested the report ‘‘ they knew the same was not cor- 
rect, and was false, and said statement was thus attested by them with 
the intention of deceiving the public, and, among others, the plaintiff’’ 
(defendant in error.) And the appellate division says: ‘‘ That the re- 
port was false, and known to the defendants to be false, they do not deny, 
nor do they attempt to explain their conduct.’’ This would seem like a 
finding of fact of knowledge of the falsity of the report on the part of 
plaintiffs in error, Indeed, in distinguishing the case from the Yates 
Case the court did so on the ground that in that case ‘‘ there had been 
a recovery against directors without proof of scienter, which proof the 
statute requires,’’ and added: ‘‘ Such proof has been supplied in the 
present case.’’ 

But, not insisting on this, let us consider the argument of plaintiffs 
inerror. It is that the statement was not voluntary, having been made 
under the command of the national banking act, and therefore an element 
of the action of deceit is wanting ; and that such act requires ‘‘ proof of 
something more than mere negligence and recklessness; nothing short 
of an intentional violation will suffice.’’ ‘ Yates v. Jones Nat. Bank and 
other cases cited to support the contention. The contention goes be- 
yond what was said in Yates v. Jones Nat. Bank. The language there 
is ‘‘ that where by law a responsibility is made to arise from the viola- 
tion of a statute knowingly, proof of something more than negligence is 
required,—that is, that the violation must in effect be intentional.’’ Not, 
therefore, that as a condition of liability there should be proof of some- 
thing more than recklessness—not that there should be an intentional 
violation—but a violation ‘‘in effect’’ intentional. There is ‘‘in effect’’ an 
intentional violation of a statute when one deliberately refuses to exam- 
ine that which it is his duty toexamine. And such was the conduct of 
plaintiffs in error in this case. They had notice from the Comptroller 
of the Currency that $194,000 of the items counted as assets of the bank 
were doubtful and should be collected or charged off. This ‘* was a di- 
rect warning to them,’’ as the trial court said, ‘‘ by the bank examiner 
and Comptroller, that assets to nearly twice the amount of the capital 
stock were considered doubtful.’’ They, notwithstanding, represented 
the assets to be good. Such disregard of the direction of the officers ap- 
pointed by the law to examine the affairs of the bank is a violation of 
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the law. Their directions must be observed. Their function and authori- 
ty cannot be preserved otherwise and be exercised to save the banks 
from disaster and the public who deal with them and support them from 
deception. 

It is further urged that it is unjust to sustain against plaintiffs in 
error the view of the action entertained by the appellate division, be- 
cause they say that their defense in the trial court was addressed and 
adapted to the case made against them. ‘‘Had the action,’’ they say, 
‘“been considered as based upon a Federal statute, there were many 
matters of defense which they could have interposed to such a charge, 
but which they had right to omit, and were justified in omitting at the 
time.’’ In specialization of this it is said that they might have shown 
their relation to the bank and the confidence they had and were justified 
in having in the statements of certain of its officers, the cashier being 
instanced as one upon whom they might have relied ‘‘to prepare and 
correct a legal statement.’’ And they contend that by such showing 
they would have been acquitted of having “‘knowingly violated the 
statute.’’ 

This contention does not seem to have been urged in any of the 
courts below. It is statedin the opinion of the appellate division that 
‘‘there is no pretense by defendants that they have been prejudiced by 
the theory followed in the court below.’’ It is somewhat late now to 
urge it, but, however, we think it is without merit. There was an is- 
sue of knowlege tendered by the pleadings, and to sustain their side of 
the issue plaintiffs in error offered testimony of the correctness of the 
books, and to show that the report was a true copy of them, as it was 
alleged in their answer to be. Noattempt was or is made toshow why 
the notice from the Comptroller was disregarded (we have seen it was 
known to plaintiffs in error prior to the attesting of the report) except that 
they point to the fact that $97,000 of the items mentioned by the Com- 
ptroller were subsequently collected, and that they should have been 
given time to collect the other assets. But the fact of the false repre- 
sentations remains and the assessment of 100 per cent upon the stock 
purchased by defendant in error, which increased the cost of his stock 
$3,000. 

The plaintiffs in error, indeed, are quite at pains to show that a re- 
presentation, to be actionable for deceit, must not only be false, but 
must be known to be false. In other words to quote from their brief, 
‘“To sustain an action for deceit, not only falsity but knowledge of fal- 
sity of representation must be shown;’’ and for this New York cases are 
cited. Inanother part of their argument they say actual knowledge is 
not necessary, but that the action may be supported if reckless inatten- 
tion has made the injury possible. 

It is manifest, therefore, that plaintiffs in error did not refrain from 
showing want of knowledge because of the theory upon which the case 
was tried, and such showing was obviously relevant to support that 





LEGAL DECISIONS. 507 


theory and the defense that the requirement of the national banking act 
had not been violated, which was their explicit contertion. 

Besides, judgment cannot be reversed upon the mere suggestion 
that upon some other theory than that upon which the case was tried, 
evidence might have been introduced which might have changed the re: 
sult. But we are extending the discussion unnecessarily. The courts of 
New York have decided that the requirements of the local law of deceit 
are identical with what we have decided are the requirements of the na- 
tional banking act. 

Judgment affirmed. 


SPECIAL DEPOSIT. 


Fogg v. Tyler, Supreme Judicial Court of Maine, April 8, 1912. 82 Atl. Rep. 1008. 


A person, being hurriedly called out of town left a package of bills, amounting 
to $500, with a firm of bankers ‘‘for safe keeping,” and took a receipt therefor from 
the cashier. Before he could call for the money a fire occurred and before it was pos- 
sible to open the vaults the firm failed. It was held that the owner of the $500 
was entitled to repayment in full, the transaction constituting a special deposit, or 
bailment. The fact that the original package could not be found did not deprive the 
owner of the right to repayment in full. 


Petition by Herbert A. Fogg against Linwood C. Tyler. On re- 
port. Petition sustained. 

Petition filed by George W. Maxfield in the matter of the receiver- 
ship of Tyler, Fogg & Co., asking the court to issue an order direct- 
ing the receiver of that firm to restore to him a package of money 
containing $500 in bills, which the petitioner deposited with the 
cashier of the firm for safe-keeping April 22, 1911. At the conclus- 
ion of the evidence, the case was reported to the law court for de- 
termination. 


Wuirtenouse, C.J. This isa petition filed by George W. Maxfieldin 
the matter of the receivership of Tyler, Fogg & Co., asking the court 
to issue an order directing the receiver of that firm to restore to him 
a package of money containing $500 in bills, which the petitioner de- 
posited with the cashier of the firm for safe-keeping April 22, 1911. 

It is contended on the part of the petitioner that this was a spec- 
ial deposit, which was not to be mingled with the general funds of 
the bank and form a part of its disposable capital, but was to be kept 
by it, and specifically returned. On the other hand, it is contended in 
behalf of the receiver that this was an ordinary general deposit of 
money with the bank, which transferred the title to the bank and 
created the relation of debtor and creditor between the bank and the 
petitioner. 

It is not in controversy that on the 22d day of April, 1911, the 
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petitioner, George W. Maxfield, hastily entered the banking rooms 
of Tyler, Fogg & Co. and delivered to the cashier a package of bills 
containing $500, taking from him a receipt of the following tenor: 
“* April 22 1911. 
** Received of George W. Maxfield $500 for safe-keeping. 


**$500 =P. pro. Tyler, Fogg & Co. 
‘*Ralph P. Preble, Cashier.” 


According to the testimony of the petitioner, the deposit was 
made under the following circumstances: He received a telegram 
in the early afternoon of Saturday, April 22d, requesting his pres- 
ence in New York the next morning, and in order to comply with 
this request, it would be necessary for him to take the 1:50 train at 
Bangor in seventeen minutes from the time he received the telegram. 
He had lately received the package of $500 in bills from the Aug- 
usta Trust Company with the ordinary bank wrapper around it mark- 
ed ‘‘$500."" Onthis wrapper he marked his initials ‘‘G. W. M’’ with 
a pencil and on his way to the railroad station went into the banking 
rooms of Tyler, Fogg & Co. and delivered the package to the cashier, 
Mr. Preble, stating that he wanted to leave that money there; that 
he didn’t want to buy anything, and didn’t want to sell anything; 
that he simply wanted to leave that package there until he got back 
from New York. Thecashier replied: ‘‘ Mr. Maxfield, you can have 
the money any moment you call forit.” The petitioner testifies that 
the cashier started to open the package, and hesaidtohim: ‘‘ Don’t 
meddle with that. Thatis allright.” ‘‘Hesays, ‘Allright, I just 
wanted to count it,’ and he counted it and wrote the receipt pretty 
fast; for I had only seven minutes.’ 

There is no necessary conflict between the testimony of the peti- 
tioner and that of the cashier in relation tothe material facts, . The 
cashier does not recollect seeing the initials of Mr. Maxfield upon 
the bank wrapper, but would not say they were not there. He also 
admits that it would be his natural course to put a strap around the 
bills and put them away as a package, but would not say that he cid 
not put the same strap around the package, if he took it off. The 
cashier also states that he does not recollect the petitioner's request 
that he should not meddle with the package. 

The petitioner returned from New York on the next Saturday 
afternoon, April 29th, but not in season to call for his package of 
money that day. The great fire of April 30th occurred the next day 
(Sunday), and rendered it impossible to open the vault of the firm 
until May 25th. But, before the vault was opened, the petitioner 
made a demand upon the senior member of the firm for his money, 
and was informed that it would be delivered to him as soon as vault 
was opened. But, before the opening of the vault, the firm was dis- 
solved by a decree of court and a receiver appointed who took over all 
the assets of tre firm. From the time the money was deposited with 
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the firm April 22d until the close of the banking hours on April 29th, 
cash was received and paid out by the firm in the usual course of its 
banking business. When the vault was opened by the receiver, 
there was on hand in the vault in cash $1,620.21, and at notime after 
the petitioner’s deposit to the time the assets were taken over by the 
receiver was there less than $500. 

At the time the vault was opened, there were two $500 packages 
in it; but the cashier was unable to state whether either of them 
had the petitioner’s initials upon it or not. The cash was kept in 
the vault, and the checks received were deposited daily with the 
Kenduskeag Trust Company; and at the time the receiver took pos- 
session there was on deposit in that company the sum of $2,859.55 
in addition to the amount of cash, above stated, in the vault of Tyler, 
Fogg & Co. The cashier expressly states that after he counted the 
petitioner’s money he deposited it inthe cash drawer, where all the 
cash receipts were deposited that were received during the week fol- 
lowing the deposit in question; but there is no evidence that any 
other package of money was deposited that week expressly ‘‘ for safe- 
keeping,” or under circumstances similar to those of the petitioner’s 
deposit. So far as appears, all other moneys received by the firm 
prior to the closing of its vault were general deposits, which created 
the relation of debtor and creditor between the depositor and the 
firm. 

In response to an inquiry by counsel for the defendant whether, 
in his opinion, judging from all he knew of the dealings in the bank, 
the petitioner’s package was in the bank at the time the vault was 
closed, the cashiersays: ‘‘Couldn’t state; I have no opinion on that 
subject.” 

At the close of the testimony, by agreement of the parties, the 
questions involved were reported for the determination of the law 
court. 

It is well-recognized and familiar law that ‘‘ deposits made with 
bankers are either general or special. Inthe case of a special deposit 
the biiak, merely assumes the charge of custody of property, with- 
out authority to use it; and the depositor is entitled to receive back 
the identical money or thing deposited. In such case, the right of 
property remains in the depositor, and, if the deposit is of money, 
the bank may not mingle it withits ownfunds. The relation creat- 
ed is that of bailor and bailee, and not that of creditor and debtor.” 
Alson v. State, 92 Ala. 124, 9 South. 732,13 L. R. A. 659; 3 Am & 
Eng. Enc. of Law, 324; McLain v. Wallace, 103 Ind. 562, 5 N. E. 
911, 912; Pattison v. Syracuse Nat. Bank, 80 N. Y. 82-90, 36 Am. 
Rep. 582. 

In Mut. Acc. Ass’n v. Jacobs, 141 Ill. 261, 36 N. E. 414, 16 L. R. 
A. 516, 33 Am. St. Rep. 302, the court said: 

‘‘As we understand the question, there is a wide difference be- 
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tween a special and a general deposit, as these terms are understood, 
not only by bankers, but by the public who are transacting business 
daily with the banks. Where money of any description is deposited 
in a bank, and the identical gold, silver, or bank bills which were 
deposited are to be returned to the depositor and not the equivalent, 
the deposit will be special. * * 

‘*Where a package of bills or currency is received in the bank as 
a special deposit, the identical money to be returned, the bank has 
no authority to use the money in its business.” 

When these well-settled rules of law, which are well understood 
by men of affairs and constantly observed in the practical manage- 
ment of banking business, are applied to the facts and circumstances, 
above stated, in the case at bar, it is the opinion of the court that 
the plaintiff’s contention must be sustained, and that his delivery of 
the package of $500 in bills to the cashier of Tyler, Fogg & Co. must 
be deemed a special deposit, which created the relation of bailor and 
bailee between the parties, and not a general deposit, which created 
the relation of debtor and creditor between them. It became a spe- 
cial trust fund, to be held by the bank for the petitioner, and resoredt 
to him on demand a few days later. It did not become a part of the 
general funds of the bank, to be used in the conduct of its business. 

The law prescribes no particular formula for the contract involv- 
ed in making a special deposit. In this case, the declarations of the 
petitioner at the time of the delivery of the money to the cashier un- 
mistakably show that he understood the deposit to be a special one; 
and that the identical money was to be returned to him on demand. 
The receipt written by the cashier himself, stating expressly that 
the money was received ‘‘ for safe-keeping,”’ is of the highest signi- 
ficance in its tendency to prove that the cashier had the same under- 
standing of it. The term ‘‘safe-keeping” aptly expressed the duty 
imposed upon the cashier as bailee of a special deposit, but was wholly 
inappropriate and superfluous as applied to a general deposit, which 
was to be mingled with other funds and become a part of the pro- 
perty of the bank. The evidence cannot be consistently reconciled 
with the proposition that the money was left as a general deposit, 
but fully warrants the conclusion that the package was received ‘‘for 
safe-keeping,”’ to be held in trust as the property of the petitioner. 

But it has been seen that neither of the $500 packages found in 
the vault after it was opened, nor any other money found there has 
been identified by any distinguishing marks as the money deposited 
by the petitioner; and it is contendedin behalf of the defendant that, 
in any event, the petitioner is not entitled to recover the sum of 
$500 in this proceeding, for the reason that his money, having been 
mingled with the moneys of other depositors and paid out indiscrim- 
inately, can no longer be identified in the hands of the receiver. 
But it has been seen that all of the moneys received from depositors 
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after the receipt of the petitioner’s package were general deposits, 
which became the property of the bank; and that the cash in the vault 
was not less than $500 at any time during that week. The petitioner’s 
package was the only special deposit and the only trust fund held by 
the firm at that time. The petitioner’s difficulty arising from a fail+ 
ure to identify his money by distinguishing marks is therefore readily 
solved by an application of the established principle of equity that, 
‘‘when one makes a draft from a fund composed partly of his own 
funds and partly of the money of another, the presumption is that 
the draft was intended to be made and was made from the drawer’s 
own funds.” Hall v. Otis, 77 Me.125. In Knatchbuil v. Hallett, L. 
R. 13 Chan. Div. 696, it was decided that, if money held by a trustee 
has been mingled with his private funds in his bank account, the 
cestui que trust can follow it, and has a charge on the balance in the 
banker’s hands. ‘‘It was further held that the rule attributing the 
first drawings out to the first payments in does not apply, except as 
between the moneys of different cestuis que trust, whose moneys 
are commingled by the common trustee; and that, as between the 
individual funds and trust funds, the drawer must be taken to have 
drawn his own money in preference to the trust money.” The 
principle is thus stated in 2 Perry on Trusts (2d Ed.) 837: ‘‘If trust 
money is mixed in the same parcel with the trustee’s own money, it 
may be said that the trust money has run into the general mass, and 
has become absorbed, and that the cestui que trust has no lien; but 
such cannot be the case. Although every identical coin cannct be 
ascertained in a given mass, yet, there being so much trust money in 
the parcel, the cestui que trust is entitled to so much of it. Ifa 
trustee dep )sits trust moneys in a bank to his own credit, the courts 
will disentangle the accounts and give the cestui que trust what be- 
longs tohim.” This principle has received the emphatic approval 
of the Supreme Court of the United States in National Bank v. In- 
surance Co., 104 U. S. 54, 26 L. Ed. 693, and of our own court in 
Houghton v. Davenport, 74 Me. 596; see, also, Lynam v. Bank, 98 
Me. 448, 57 Atl. 799; First Nat Bank v. East. Trust & Banking Co., 
108 Me. 79, 79 Atl. 4; Farmers’ Bank v. King, 57 Pa. 202, 98 Am. Dec. 
215; Harrison v. Smith, 83 Mo. 210, 53 Am. Rep. 571. 

It thus appears from this beneficent doctrine of equity that, when 
trust money is mingled in the same parcel with the trustee’s own 
funds, the question is not necessarily whether the trust money can 
be identified by distinguishing earmarks, but whether it can be traced 
into the hands of the trustee, ‘‘either in its original or its altered 
state.” The petitioner's money was received by the firm of Tyler, 
Fogg & Co. ina fiduciary capacity, and mingled with its private funds. 
Moneys paid out during the week following April 22d are presumed to 
have been paid from the private funds of the firm, and not from the 
petitioner’strust money. The entire amount of cash on hand at the 
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time the vault was opened was charged with a trust in favor of the 
plaintiff. The presumption is that $500 of the $1,620.21 in money 
found in the vault and turned over to the receiver belonged to the 
petitioner. As trustee of the petitioner for his $500, the firm would 
have been bound to restore that sum to him on demand, if a receiver 
hadnot bzenappvinted. A demand was made by the petitioner upon 
the receiver for the return of his money soon after the latter took 
possession of the assets of the firm on the 9th day of June, 1911. The 
receiver is now bound to restore to the petitioner the sum of $500, 
deposited with the firm by him April 22, 1911; and it is ordered that 
the sum of $500 be paid to the petitioner by the receiver, with inter- 
est thereon from the 5th day of September, 1911, the date of the peti- 
tion. The certificate must accordingly be: 

Petition sustained. 

Claim for $500 and interest allowed. 


NATIONAL BANK STOCKHOLDER. 


Wingert v. First National Bank of Hagerstown, March 11, 1912. 32 Sup. Ct. Rep. 391. 


A stockholder in a national bank brought an action t» restrain the bank from 
erecting a new building. During the litigation the building was completed. It was 
held that he could not recover damages whether the act was lawful or not. 


Appeal from the United States Circuit Court of Appeals for the 
Fourth Circuit to review a decree affirming a decree of the Circuit 
Court for th2 District of Maryland, dismissing a bill by a stockholder 
to restrain a national bank from pulling down its bank building and 
erecting a new building inits place, the upper floors to be let for 
offices. Appeal dismissed. 

See same case below, 99 C. C. A. 315, 175 Fed. 739. 

The facts are stated in the opinion. 

Mr. Justice Holmes delivered the opinion of the court. 

This is a bill to restrain the defendants, a national bank, its di- 
rectors and a contractor employed by them, from pulling down the 
bank building and erecting a six-story building in its place,—the first 
floor to be used for banking purposes, the other floors to be let for 
offices. The plaintiff is a holder of stock in the bank, and alleges that 
the intended construction is u/tra vires and commercially unwise. 
The circuit court dismissed the bill on the ground that, in the absence 
of bad faith, it would not revise the judgment of the majority of the 
dire:tors on the question of policy, and that a national bank lawfully 
might turn its building to the best account by adding upper stories 
for officesto let. The circuit court of appeals affirmed the decree on 
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the opinion below. 99C. C. A 315,175 Fed. 739. Pending the lit- 
igation the new structure has been built. 

Objections are interposed on both sides,—on the part of the de- 
feniants, to the right of a stockholder to prevent by injunction acts 
beyond the power of the corporation; on that of the plaintiff, to the 
reception of the bank’s answer, because it was adopted at a meeting 
of which the plaintiff's brother, a protesting director, was not noti- 
fied. With>ut giving the slightest countenance to either, it is enough 
to say that the whole case is disposed of by the erection of the new 
bank. No doub:, after the filing of a bill for an injunction defen- 
dants proceed at their peril, even though no injunction is issued; and 
if they go on to inflict an actionable wrong upon the plaintiff, will 
not be allowed to defeat the jurisdiction of the court by their own 
act. In such a case the bill will be retained for the assessment of 
damages. Milkman v. Ordway, 106 Mass. 232, 253; Lewis v. North 
Kingston, 16 R. I. 15, 27 Am. St. Rep. 724, 11 Atl. 173. But in the 
present matter the only ground for further prosecution of the case 
is costs. There are no damages for which the plaintiff could make 
any claim against the corporation for doing asit saw fit with its own, 
lawfully or unlawfully. Furthermore, a recovery would be futile. 
It would cost the plaintiff as much as it broughtin. To transmute 
the cause of action into a demand for damages against the directors 
alone would be an essential change, and probably would do the plain- 
tiff no good, as it has been held in well-considered cases that that 
action also would not lie. Smith v. Hurd, 12 Met. 371, 46 Am. Dec. 
690; Allen v. Curtis, 26 Conn. 456. As the appeal really is prose- 
cuted only for costs, it must be dismissed. Nixon v. Union Paper- 
Bag Mach. Co. 105 U. S. 766, 26 L. ed. 959. See Richardson v. Mc- 
Chesney, 218 U. S. 487, 54 L. ed. 1121, 31 Sup. Ct. Rep. 43. But we 
are far from intimating that the plaintiff loses anything by this dis- 
position of the case. Brown v. Schleier, 55 C.C.A. 475; 118 Fed. 981. 

Appeal dismissed. ra 


NOTE TRANSFERRED AFTER MATURITY. 


Beall v. Russell, New York Supreme Court, Appellate Term, April 9, 1912. 134 N. Y. Supp. 633. 
Where a note is transferred after maturity, the transferee is not a holder in due 
course. The complaint in an action against the maker of such a note need not allege 
consideration nor demand. 


Action by Edgar C. Beall against David A. Russell. From a judg- 
ment for defendant, after dismissal of the complaint at the trial for 
failure to state a cause of action, plaintiff appeals. Reversed, and 
new trial granted. s 

LeuMan, J. The complaint herein alleges that the defendant 
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made and delivered to plaintiff's assignor his promissory note in 
writing, drawn to his own order, payable two months after date, that 
the note ‘‘ was indorsed by the defendant in blank,” that it was as- 
signed and delivered to the plaintiff for a valuable consideration be- 
fore the commencement of the action, that plaintiff is now the owner 
and holder thereof, and that no part of the note has been paid. At 
the trial the defendant moved to dismiss the complaint upon the 
grounds that the complaint alleged no demand, that it contained no 
allegation that the fote was made for value, and contained no allega- 
tion that the note was indorsed before maturity. The trial justice 
granted this motion, and dismissed the complaint. 

There is, of course, no doubt but that a negotiable instrument is 
a chose in action, and, like other choses in action, may be assigned, 
either before or after maturity, with or without indorsement. The 
defendant, however, claims that an assignment made by indorsement 
after maturity is merely an assignment of a chose in action, and 
not of a negotiable instrument, and that therefore the plaintiff, hav- 
ing failed to allege indorsement and delivery before maturity, must 
allege both demand and consideration. 

‘*It is true that after maturity a holder of a negotiable instru- 
ment can transfer only his own title to the instrument, and that the 
transferee is not a holder for value in due course; but a promissory 
note, negotiable when made, undoubtedly continues to be negotiable 
after it becomes due and has been dishonored, in respect of all par- 
ties to the note who were liable upon it at its maturity and whose lia- 
bility has not been discharged.” Leavitt v. Putnam, 1 Sandf. 199. 
See, also, opinion of Court of Appeals in same case, 3 N. Y. 494, 53 
Am. Dec. 322. 

The instrument is still a negotiable instrument as between the 
original parties, and is deemed prima facie to have been issued for a 
valuable consideration, though the absence of consideration is a 
matter of defense against the transferee. It follows, therefore, that 
consideration need not be alleged. 

It has never been held that demand is necessary to hold the maker 
of a promissory note payable at adefinite time. If the instrument 
was indorsed after maturity, his obligation to pay was then complete, 

“and an assignment of the cause of action against him neither increases 
nor diminishes his liability. The cases which hold that demand must 
be promptly made where an instrument is indorsed after maturity 
are ‘cases where the holder attempted to hold his own indorsee liable 
upon the indorsement. Leavitt v. Putnam, supra. 

Judgment should be reversed, and a new trial granted, with costs 
to appellant to abide the event. All concur. 


ee — 





LEGAL DECISIONS. 
MASSACHUSETTS USURY STATUTE. 


Shawmut Commercial Paper Co. v. Brigham, Supreme Judicial Court of Maseachueette, February 
27, 1912. 97 N. E. Rep. 636. 


Under the Massachusetts statute (Rev. Laws, Chap. 102, sec. 51) a loan of less 
than $1000 may be discharged by the payment or tender of the sum borrowed, with 
interest at 18 ¢ per annum and a sum not exceeding $5 for actual expenses. This 
section is not limited to loans secured by mortgage or,pledge of personal property, 
but extends to all loans. Where a borrower, instead of taking advantage of the 
statute, waits until sued and then gives a new note for the amount remaining due on 
the old, with a further sum for interest and costs, he may be held liable for the 
amount of the second note. 


Action by the Shawmut Commercial Paper Company against Percy 
H. Brigham and others. A verdict was directed for plaintiff and the 
case reported at defendants’ request. Judgment on verdict. 

See, also, 209 Mass. 199, 95 N. E. 219. 

The dealings between plaintiff and defendants commenced on July 
24, 1909, when defendants gave plaintiff corporation a note, signed 
by Brigham and indorsed by defendant Goldsmith, for $550, payable 
in four months, on which the actual money loaned was $450. When 
the note became due, the defendants, or one of them, paid plaintiff 
$25, and on the 29th day of December, 1909, defendants paid plain- 
tiff a further sum of $15, and on February 3, 1910, $10 more was paid, 
and February 7, 1910, $50 was paid. Thereupon the original note 
was extended to March 24, 1910, and on April 8th following the plain- 
tiff brought suit against both defendants onthe note. Allthe sums 
paid after thé date of the original transaction and before March 24, 
1910, were paid as interest on the original note of $550, on which 
latter date that note, as extended, became due. 

On April 4, 1910, $160.50 was paid, of which $100 was to reduce 
the principal, the sum of $15.50 to pay estimated costs of the suit, 
and $15 was to be applied as advance interest for two months on the 
new note, then given for $450, dated back to March 24, 1910. The 
old note was then surrendered and the suit dismissed. The present 
action was brought on the second note of $450. 

SHetpon, J. We cannot accept the plaintiff's contention that the 
provisions of R. L. c. 102, § 51, apply only to loans secured by mort- 
gage or pledge of personal property. That section is a codification 
of prior legislation, which began in St. 1888, c. 388. That act by 
its terms covered ‘‘all loans” thereafter contracted ‘‘ for less than 
one thousand dollars,” and must of course be applied to all loans, 
whether unsecured or secured in any manner whatever. St. 1890, 
c. 416, § 6, recognized St. 1888, c. 388, as stillinforce. By St. 1892, 
c. 428, § 1, the statute of 1888 was re-enacted, with a reduction in the 
fee which lenders were allowed to charge for making papers. Other 
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sections of the act of 1892 provided for the case of such loans secured 
by mortgage or pledge of personal property. But the first section 
of this later act was still left to apply to all loans, secured or unsecur- 
ed. This was the manifest intention of the Legislature. And the 
same construction must of course be given to the statute as codified 
in the Revised Laws, in spite of the title prefixed to section 47 of 
chapter 102. The construction of a statute is not to be affected by 
verbal changes in a revision, unless that was plainly intended by the 
Legislature. Great Barrington v. Gibbons, 199 Mass. 527, 529, 85 
N. E. 737. Much less can titles or headings prefixed to subdivisions 
of a chapter in a codification have such an effect. 

It follows that while the original note given by the defendants to 
the plaintiff remained unpaid, they might have paid or tendered to 
their creditor the am punt of the actual loan made to them, with in- 
terest at the rate of 18 per cent. a year and the additional sum of $5, 
after applying in reduction o£ the principal sum all payments which 
they had made in excess of that rate of interest. This would fully 
have discharged their indebtedness. But it was their personal priv- 
ilege, to be availed of only at their election; their note was not an un- 
lawful contract, nor was it invalid. Spofford v. State Loan Co., 208 
Mass. 84, 94 N. E. 287; Reed v. Boston Loan Co., 160 Mass. 237, 35 
N. E. 677. They did not exercise their statutory right, and the plain- 
tiff suedthem uponthe note. They still might have discharged their 
indebtedness by making the same payment or tender (R. L. c. 102, 
§ 51), with what legal costs had accrued, but they failed to do so. 
Instead thereof, as the jury have found and were warranted in find- 
ing, they chose to settle the action by paying a certain sum of money 
and giving the note now sued on. The making of such a payment or 
tender was a condition precedent to the discharge of their liability 
under the statute. Without that, they remained liable upon their 
note, and it was right to order a verdict for the plaintiff. 

But there was evidence that the money which they paid to the 
plaintiff when the former suit was settled and the present note was 
given included besides what was demanded for the settlement of that 
suit, the sum of $45 for interest paid in advance upon the new note, 
that is, of course, until the note should become due. If so, the 
amount actually lent upon this note was only $405, and the defend- 
ants might have discharged their indebtedness by the payment or 
tender of this sum with the interest and expenses prescribed by the 
statute. But theydid not choose to do this, and so cannot now 
complain of having been held to their bargain. As the verdict in- 
cluded only interest at the rate of 6 per cent. from the date of the 
writ, they have not been subjected to the burden of any double inter- 
est. 

Judgment on the verdict. 
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BONA FIDE PURCHASER—TRANSFER OF NOTE BY 
PLEDGEE. 


Woolf v. Clarke, California District Court of Appeal, December 21, 1911. Rehearing denied February 
19, 1912. 121 Pac. Rep. 407. 


The fact that a note transferred just before maturity, bore interest at the rate of 
six per cent. per month, which fact the transferee did not notice until the time of 
the trial, did not put the transferee upon inquiry, so as to open the note to defenses. 

While the pledgee of a note is forbidden to sell it by section 3060 of the Cali- 
fornia Code a maker cannot complain of a transfer in violation of that section, where 
he is not in any way prejudiced by the transfer. 


Action by J. Sherman Woolf against Mary H. Clarke. Froma 
judgment for plaintiff, defendant appeals. Affirmed. 

KERRIGAN, J. This is an appeal from a judgment against defend- 
ant, taken within 60 days from its entry, in an action upon a promis- 
sory note. Plaintiff recovered judgment, and the appeal is by de- 
fendant. 

In substance, the following are the facts» On the 7th day of 
November, 1906, the defendant gave her promissory note to C. F. 
Necklaus for $1,000 payable, 60 days after date, with interest at the 
rate of 6 per cent. per month from maturity until paid. Subsequent- 
ly on January 5, 1907, C. F. Necklaus duly indorsed this note and 
transferred it to the First Nationa] Bank of Monterey as collateral 
security fora loan to him. Several months after so receiving this 
note the bank sold, assigned and transferred it tothe plaintiff. There- 
after, the note being unpaid and long overdue, said plaintiff com- 
menced this action to recover the amount of the note and the inter- 
est due thereon. The complaint alleges, among other things, that 
the clause in said note reading ‘‘6 per cent. per month” was intended 
to read 6 percent. per annum. After answer and trial, judgment 
went for plaintiff for $1,000, and interest at the rate of 6 per cent. 
per annum, amounting in all to $1, 202.83. 

Defendant contends in support of her appeal that there was no 
consideration for the note, and that the bank, having taken it just be- 
fore its maturity, and with the circumstance that on its face it bore 
interest at the rate of 6 per cent. per month, must be held to have 
been put upon inquiry as to the execution of the note. 

As to this point, the defendant made little or no effort in the 
court below to show that any equities affecting the obligation existed 
between herself and the payee of the note. Moreover, we are satisfied 
that nothing attending the transfer of the note to the Bank of Monterey 
was sufficient to put it uponinquiry as to any defect in the binding ob- 
ligation of the note arising from such equities. Its mere acceptance 
just before maturity, and the circumstance that it provided in terms 
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for interest at the rate of 6 per cent. per month, were insufficient for 
that purpose, in view of the testimony of the witness Metz, who acted 
for the bank in the transaction, that it had escaped his notice that 
the note in fact bore such rate of interest, and that he knew nothing 
about it until the day of the trial; that he had at all times thereto- 
fore supposed the rate of interest to be 6 per cent.perannum. The 
court upon the evidence took the plaintiff’s view of the case, and we 
must therefore, according to a familiar rule, conclude with the trial 
court that the bank received the note as pledgee in Gue course, be- 
fore maturity, for value and without notice, actual or constructive, 
of any equities that may have existed between the defendant and C. 
F. Necklaus, the payee. 

Defendant finally contends that, as the note was transferred to 
the bank as a pledge to secure repayment to it of a loan, the bank 
had no right to sell the note, but was bound to hold and collect the 
same when it became due. Thisistrue. Civ. Code. § 3006; 31 Cyc. 
833; Jones on Pledges, etc. (2d Ed.) §95; Union Trust Co. v. Rigdon, 
93 [11. 458,466. And doubtless an unauthorized sale wouid constitute 
as to the pledgor a cgnversion of the instrument. But section 3006 
was designed for the benefit of the pledgor (McArthur v. Magee, 114 
Cal. 120, 45 Pac. 1068), and the maker of the note not being shown 
to be in any way prejudiced by the transfer and sale of the note can- 
not be heard to complain. 

The judgment is affirmed. 


GIFT OF STOCK. 


In re Raleigh's Estate, New York Surrogate’s Court, December, 1911. 134 N. Y. Supp. 684. 


A gift of corporate stock is not valid in New York unless the donor affixes the 
stamps required by sections 270 and 278 of the Tax Law. 


In the matter of the estate of Richard D. Raleigh. Proceedings 
to discover assets. Decree for administrator. 


Heaton, S. This is a discovery proceeding, brought under sec- 
tions 2707-2710, Code of Civil Procedure, and the parties have con- 
sented that the surrogate may decide the issue as to the ownership 
of the property in dispute. 

Richard D. Raleigh, a day or two previous to his death, when 
stricken with a fatal illness, made a gift to his sister of certain bank 
books and shares of corporate stock. He died, leaving a widow, 
with whom he had never lived; and she, as his duly appointed ad- 
ministratrix, brought this proceeding to recover said property as as- 
sets of his estate. Evidence was given showing a valid gift of the 
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bank books and the shares of stock, and a decree was about to be 
made adjudging the sister, and not the administratrix, to be the owner 
of the property, when the attorney for the sister asked leave to put 
in evidence, for the purpose of identification and description, the 
bank books and the certificates of stock. The books were duly re- 
ceived; but, when the certificates were produced the surrogate sug- 
gested that, as they did not bear the stamps provided by the Tax Law 
(Consol. Laws 1909, c. 60), there was a question as to whether they 
ought to be received in evidence. Thereupon the attorney for the 
administratrix objected to their reception in evidence, and moved to 
strike out all evidence of the gift of the shares of stock, on the ground 
that it now appeared that the certificates of stock, when delivered by 
the donor to the donee, were not stamped as required by section 270 
of the Tax Law, and that the surrogate could not receive proof of 
such transfer and gift on account of the failure of the donor to affix 
the stamps at the time of suchtransfer. Tax Law, §278. Thedonee 
claimed the right to, and offered to affix the proper stamps, which 
the donee was allowed to do, in furtherance of a plan of settlement 
and adjustment entered into between the parties. 

Thus was raised the question whether the donee of corporate 
stock, claiming title by gift causa mortis or inter vivos, can prove 
such gift in a case where the donor did not affix the proper stamps to 
the certificates at the time of the gift and thedeliverythereof. That 
part of the Tax Law which provides for a tax on transfers of corpor- 
ate stock (section 270)imposes a tax of 2 cents on each share of $100 
par value, or less, when it is transferred in any manner, including 
delivery of the certificate by sale or gift. Section 278 provides as 
follows: 


‘* No transfer of stock * * * on which a tax is imposed by this 
article, and which tax is not paid at the time of the such transfer, 
shall be made the basis of any action or legal proceedings, nor shall 
proof thereof be offered or received in evidence in any court in this 
state.” 


This section of the Tax Law has been before the courts in three 
reported cases. In Sheridan v. Tucker, 138 App. Div. 436, 122 N. 
Y. Supp. 800, a motion to strike out of the answer allegations con- 
cerning the failure to pay the tax was denied in an action to recover 
balance due on sale of stock. In Bean v. Flint, 1388 App. Div. 846, 
123 N. Y. Supp. 385, it was held that such a defense must be pleaded 
to be available; but it was plainly stated in the opinion that an allega- 
tion that the tax was not paid at the time of delivery would have 
been a good defense. Inthe recent case of Mutual Life Insurance 
Co. v. Nicholas, 144 App. Div. 95, 128 N. Y. Supp. 902, the case of 
Bean v. Flint was referred to and the doctrine reiterated. Laterthe 
case of Sheridan v. Tucker, above referred to, came on for trial, and 
the court directed a verdict for the defendant. The opinion on ap- 
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peal, reported in 145 App. Div. 145,129 N. Y. Supp. 18, holds square- 
ly, but apparently reluctantly, that, under the authority of the case 
of Bean v. Flint, the plaintiff was not entitled to prove the sale and 
delivery of the certificates of stock, because the stamp tax was not 
paid at the time of such sale and delivery. 

It seems, therefore, that it must be held that no evidence of a 
gift or sale of stock, where the delivery of the certificate was made 
without the affixing of the required stamps at the time of the delivery 
can be received. This results in making such a sale or gift impos- 
sible, whenever the defense that no tax stamp was affixed at the time 
of delivery of the certificate of stock is properly pleaded. We have, 
then, a law passed solely for the purpose of raising revenue for the 
state so constructed that the simplest and best understood laws of 
gift and sale by delivery are so restricted that such common everyday 
transactions of the people are made unenforceable, unless the vendor 
is the fortunate possessor of sufficient tax stamps to affix to the cer- 
tificates then and there. Whether he can recover his property thus 
apparently forfeited has not yet been decided. 

Decreed accordingly. 


PAYMENTS ON NOTE BEFORE MATURITY. 


Vance v. Bryant, Supreme Court of North Carolina, April 3, 1912. 748. E. Rep. 459. 


Where payments are made to the payee of a promissory note after it has been in- 
dorsed for value and before maturity, without entering such payments on the note, 
the claim of a bona fide indorsee is not thereby affected. 


Action by J. A. Vance, trading as J. A. Vance & Co. against G. 
F. Bryant and others and R. K. Baugham, trading as the Carolina 
Machinery Company. From a judgment for plaintiff, defendants 
appeal. Affirmed. 

On the trial it was made toappear that plaintiff, holding two notes 
by indorsement, for value, and before maturity, each for sum of 
$251.34, given for a sawmill, engine, boiler, etc., and a registered 
lien, in the form of conditional sale, instituted the present action to 
recover on the notes and enforce the lien, etc. The property, hav- 
ing been seized by ancillary process of claim and delivery, was re- 
plevied by G. F. Bryant and others, the purchasers, and defendants, 
G. F. Bryant et. al., admitting the purchase of the property and ex- 
ecution of the notes, alleged payment of the notes to their codefen- 
dant, R. K. Baugham, their immediate vendor. The jury rendered 
the following verdict: 

(1) Is the plaintiff the owner and entitled to the possession of 
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the property seized by the sheriff in this action ?” Answer: ‘‘ Yes.” 

‘(2) Does the defendant wrongfully withhold possession of same 
from plaintiff?” Answer: ‘‘Yes.” — 

‘*(3) If so, what damage has plaintiff sustained thereby?” Answer: 
‘Six per cent. interest on amount due on notes from date of seizure 
by the sheriff.” 

‘*(4) What was the value of the property seized by the sheriff in 
this action on the day of the seizure ?”” Answer: ‘‘ $600 (six hundred 
dollars.)” 

‘*(5) Was the plaintiff a purchaser of the two notes sued on be- 
fore maturity and for value?” Answer: ‘‘ Yes.” 

‘*(6) Have said notes, or any part thereof, been paid by the de- 
fendants to the plaintiff?” Answer: ‘ Yes, $100, on the 26th day 
of November, 1906, to Mr. Alexander, attorney for the plaintiff.” 

There was judgment on the verdict for the plaintiff, and defen- 
dants excepted and appealed. 

Hoke, J. We have carefully examined the case, and find no re- 
versible error to plaintiff's prejudice. On the trial it was made to 
appear that on March 1, 1904, defendant R. K. Baugham, trading as 
the Carolina Machinery Company, sold to his codefendants G. F. 
Bryant et. al. the engine, boiler and sawmill, and took from the pur- 
chasers two notes therefor in the sum of $251.34 each, one payable 
July 1, 1904, and the second November 1, 1906, and also a lien on the 
property to secure the same in the form of a conditional sale, which 
was duly registered; that at the time the said notes were executed, 
or within a few days thereafter, they were indorsed for full value 
by the payee to plaintiff, and that no payment had been made thereon 
to plaintiff, except the $100 as established by the verdict. It was 
chiefly contended by the purchasers that except the $100 referred to 
they had paid for the sawmill, etc., to the Carolina Machinery Com- 
pany, their immediate vendor, and that on the testimony the ques- 
tion should have been submitted to the jury whether the machinery 
company at the time the payments were claimed to have been made 
was not the agent of plaintiff for the purpose and duly authorized to 
receive the same, but we concur with his honor below in the opinion 
that there was no evidence tending to support the position and no 
facts appearing from which the same could be reasonably inferred. 
The plaintiff being holder of the notes in due course by indorsement 
for value and before maturity, etc., his demand is not affected by 
payments made to the payee, which were not entered on the notes 
and of which the holder had no notice. Bank v. Michal, 96 N. C. 
53, 1S. E. 855; Blackmer v. Phillips, 67 N. C. 340. 

There is no error, and the judgment in plaintiff’s favor will be 
affirmed. 

No error. 
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NOTE GIVEN FOR PATENTED ARTICLE. 


C. B. Ensign & Co. v. Coffelt, Supreme Court of Arkansas, February 19,1912. 1458.W. Rep 231. 


A note given for an acetylene gas lighting plant, a portion of which is patented, 
is void in Arkansas under Kirby’s Digest, sec. 513, even in the hands of a bona fide 
purchaser, unless it is made on a printed form and recites the consideration for which 
it is given. The statute makes an exception as to notes given to merchants and 
dealers. It is held that this exception does not apply to a manufacturer who sells 
through soliciting agents. 


Action by C. B. Ensign & Co. against R. L. Coffelt. Judgment 
for defendant, and plaintiff appeals. Affirmed. 


FRAUENTHAL, J. This is an action instituted on a note which was 
executed by the defendant, R. L. Coffelt, on March 8, 1908, for $225, 
payable to the order of A. S. Phelps, Jr., 18 months after its date, 
with interest. The note is a negotiable instrument, and the plain- 
tiff alleged that he wasa bona fide purchaser thereof before maturity 
and for a valuable consideration. The defendant admitted the exe- 
cution of the note, but resisted its enforcement on various grounds, 
amongst which are the following: (1) He denied that the plaintiff 
was an innocent purchaser of the note, and alleged that he was in- 
duced to execute it upon representations made by the payee which 
were false, whereby the consideration therefor had failed; and (2) 
that the note was executed in consideration of a patented machine 
or article, and that it was not executed on a printed form as provided 
by section 513 of Kirby’s Digest; and also that the payee therein 
was not a merchant or dealer selling patented things in the usual 
course of business. A demurrer was interposed to these various 
defenses except that which denied that the plaintiff was an inno- 
cent purchaser of the note, and the demurrer was overruled. Upon 
the trial of the case averdict was returned in favor of defendant and 
from judgment rendered thereon plaintiff has appealed to this court. 

It appears from the uncontroverted testimony, we think, that the 
plaintiff purchased the note sued on before its maturity for a valu- 
able consideration and without any notice of any imperfection in or 
defense to it. This is virtually conceded by counsel for the defend- 
ant, and the sole defense now urged by him against a recovery on 
the note is that the consideration therefor was a patented thing and 
that it was not executed in compliance with the provisions of the 
above statute. 

It is provided by section 513 of Kirby’s Digest that ‘‘any vendor 
of any patented machine, implement, substance or instrument of 
any kind or character whatsoever, when the said vendor of the same 
effects the sale of the same to any citizen of this state on a credit, 
and takes any character of negotiable instrument in payment of the 
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same, the said negotiable instrument shall be executed on a printed 
form and show upon its face that it was executed in consideration of 
a patented machine, implement, substance or instrument, as the case 
may be, and no person shall be considered an innocent holder of the 
same, though hé may have given value for the same before maturity, 
and the maker thereof may make defense to the collection of the 
same in the hands of any holder of said negotiable instrument, and 
all such notes not showing on their face for what they were given 
shall be absolutely void.” It is further provided by section 516 of 
Kirby’s Digest that ‘‘this act shall not apply to merchants and deal- 
ers wao sell patented things in the usual course of business.” 

It is urged by counsel for plaintiff that the consideration of the 
note was not only said gas generator, but also the fixtures and the 
installation ofthe plant; that, even if said generator was patented, 
the other part of the consideration therefor was not patented. He 
contends that the plaintiff is entitled to recover unless the note was 
executed solely for the purchase priceofa patented machine or article 
and asked aninstruction to that effect. Thecourt, however, refused 
to give that instruction, but instructed the jury that it devolved 
upon the defendant to prove that the note sued on was executed for 
the purchase price of a patented machine or article. It is well set- 
tled, we think, that if a contract is based upon several considerations, 
some of which are merely insufficient and not illegal, it is not void, 
but may be upheld by the consideration which is sufficient, but 
if one of several considerations of an entire contract, as a note, is 
illegal, the whole contract is void. In other words, where the con- 
tract is entire, and a part of the consideration thereof is illegal. and 
the illegal portion is not separable from the whole consideration, 
then the whole contract is unenforceable. 1 Parsons on Contracts, 
§ 445; 1 Daniel on Negotiable Instruments, § 204; Edwards v. Randle, 
63 Ark. 318, 38 S. W. 343, 36 L. R. A. 174, 58 Am. St. Rep. 108; 
Hanauer v. Gray, 25 Ark. 350, 99 Am. Dec. 226; Tucker v. West, 29 
Ark. 386; Kizer v. Texarkana & Ft. S. Ry. Co., 66 Ark. 348, 50 S. 
W. 871. 

By the above statute the note is declared void when it is given in 
payment of a patented article and is not executed on a printed form 
andin the mannertherein prescribed. In other words,it makesillegal 
such notein the sense that it is given in contravention of a statutory 
requirement, and for that reason its character as a negotiable instru- 
ment is destroyed, ana it cannot be used as the evidence of the in- 
debtedness. If part of the consideration of the note is illegal in this 
sense, then the note itself is tainted withillegality, andis void. The 
contract of sale itselt of a patented article or of any other article in 
connection therewith is not void, no matter what may be the form 
of the note given for the articles, because the statute does not de- 
clare the contract void. But the note given in pursuance of such 
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sale is void if a material part of the consideration thereof is a paten- 
ted article and it is not executed in form and manner required by 
said statute. The consideration of the note sued on was the gas gen- 
erator and certain fixtures and the installation thereof. The chief 
portion of the consideration was the gas generator. Under the tes- 
timony, the character of this plant or gas lighting system was iden- 
tified and fixed by this gas generator, which was patented. It may 
be that in cases where there is some small attachment to the machine 
or article sold which is not the inducing cause of the sale but only 
an incident thereto, then the machine or article so sold would not 
fall withinthe purview of the abovestatute. But where the machine 
or thing sold is patented and is the principal or material part of the 
consideration inducing the sale thereof, then the note falls within 
the provisions of the above statute, although there may be some por- 
tion of the consideration thereof which is not covered by patent. The 
above statute avoiding negotiable instruments executed for patent 
rights or patented things when such notes are not on printed forms 
as prescribed by said statute has been uniformly upheld by this court 
and the Supreme Court of the United States. Wyatt v. Wallace, 67 
Ark. 575, 55 S. W. 1105; Woods v. Carl, 75 Ark. 328, 87S. W. 621, 
5 Ann. Cas. 423; Columbia County Bank v. Emerson, 86 Ark. 155, 
110 S. W. 214; Mullins v. Columbia County Bank, 87 Ark. 554, 113 
S. W. 206; Woods v. Carl, 203 U. S. 358, 27 Sup. Ct. 99, 51 L. Ed. 
219; Ozan Lumber Co. v. Union County National Bank, 207 U. S. 
251, 28 Sup. Ct. 89, 52 L. Ed. 195. Weare of the opinion, therefore, 
that there was sufficient evidence to sustain the verdict of the jury 
finding that the note sued on was executed for a patented machine. 
It is conceded that the note was not executed in the manner pre- 
scribed by the above statute. It follows, therefore, that the note 
was unenforceable, even in the hands of an innocent purchaser. 

It is urged that the payee of said note was a merchant or dealer 
and sold said machine in the usual course of business, and for this 
reason, under the provisions of section 516 of Kirby’s Digest, was 
exempted from said statute. The court instructed the jury that it 
devolved upon the defendant to prove by a preponderance of the 
evidence that said A. L. Phelps, Jr., the payee of the note, was not 
a merchant and dealer in the articles for which the note sued on was 
given, and was not selling same in the usual course of business. It 
appears that said Phelps was a manufacturer of the gas generators 
sold, and that he made sales thereof by agents who went throughout 
the counties and from place to place, soliciting from individuals pur- 
chases of the lighting plant or system bysample. It is true that he 
had a warehouse in which a number of the systems were stored; but 
we think that these were only placed at such warehouse for conveni- 
ence, instead of shipping same direct from his factory after the orders 
had been taken. Thése gas systems weré not kept in a store for 
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salein the ordinary course of business, nor were they sold in the ordi- 
nary course of business. They were sold through agents soliciting 
orders therefor by said Phelps, who was the manufacturer thereof. 
According to the common understanding, the words ‘‘ merchant” and 
‘*dealer” are enployed to designate persons who are engaged in the 
business of buying and selling merchandise or other personal prop- 
erty in the usual course of trade. They are usually understood as 
being sonething different from a manufacturer. While it is true 
that a manufacturer may have a store or business house in which he 
may buy andsell and deal in the very articles which he manufactures 
and thus become a merchant or dealer therein, yet if he manufactures 
the articles sold upon orders and only sells same on such orders, 
then he is not a merchant or dealer within the purview of the exemp- 
tion from this statute. Union County National Bank v. Ozan Lumber 
Co., 179 Fed. 710, 103 C. C. A. 584. We think that there was suffi- 
cient evidence adduced upon the trial of this case to warrant the 
jury in finding that said Phelps was not a merchant or dealer selling 
said patented generator or the gas lighting system in the usual course 
of business. 
The judgment is, accordingly, affirmed. 


PAYMENT OF NOTE SECURED BY MORTGAGE AFTER 
TRANSFER. 


Scott v. Taylor, Supreme Court of Florida, February 6, 1912. 58 So. Rep. 30. 


The maker of a note, secured by a mortgage paid it to the payee at a time when 
the note and mortgage had been assigned to a third party. It was held that the 
maker was liable to the third party. The fact that the note was payable at the office 
of the payee was held immaterial. 


Bill by Emma E. Taylor against J. Conrad Scott and others. De- 
cree for complainant, and defendant Scott appeals. Affirmed. 


Tay or, J. The appellee Emma E. Taylor filed her bill in equity 
in the circuit court of Escambia county for foreclosure of mortgage 
against the appellant J. Conrad Scott and his wife, Alice K. Scott, 
and the Pensacola Home & Savings Association, a corporation. 

A mortgage executed as security for the payment of a negotiable 
promissory note is a mere incident of and ancillary to such note. 
When it comes to payment thereof, the rights of the parties thereto, 
as well as of third persons, are governed by the rules relating to ne- 
gotiable paper; in other words, payment to any one other than the 
holder of the negotiable instrument is at the risk of the payer, and is 
binding upon the holder of the paper only where express or implied 
authority to receive such payment is established by the person mak- 
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ingthe same. Hence payment of a negotiable note secured by mort- 
gage by the mortgagor or his grantee, where made to the original 
mortagee who is not in possession of the note and mortgage, is not 
binding upon an assignee thereof before maturity who was in pos- 
session of the papers at the time of payment, unless he had express- 
ly or impliedly authorized such payment. Smith v. First Nat. Bank 
of Cadiz, Ohio, 23 Okl. 411, 104 Pac. 1080, 29 L. R. A. (N. S.) 576, 
and authorities cited in notes, 138 Am. St. Rep. 856. 

The duty of a maker of a negotiable note to see that the person to 
whom he pays it has it inhis possession before making the payment 
is not affected by the fact that the note was on its face made payable 
at the office of the person to whom he makes the payment. Powers 
v. Woolfolk, 132 Mo. App. 354,111 S. W. 1187; Hoffmaster v. Black, 
78 Ohio St. 1, 84 N. E. 423, 21 L. R. A. (N. S.) 52, 125 Am. St. Rep. 
679, 14 Ann. Cas. 877; Baxter v. Little, 6 Metc. (Mass.) 7, 39 Am. 
Dec. 707. 

The maker of a negotiable promissory note can satisfy it only by 
payment to the owner at the time of such payment, or to such owner's 
authorized agent. If the recipient of the money is not actually au- 
thorized, the payment is ineffectual, unlessinduced by unambiguous 
direction from the owner or justified by actual possession of the note. 
This rule applies generally to all negotiable paper, independently of 
the existence of any mortgage or other security. Marling v. Nom- 
mensen, 127 Wis. 363, 106 N. W. 844,5 L. R. A. (N. S.) 412, 115 Am. 
St. Rep. 1017, 7 Ann. Cas. 364; Baumgartner v. Peterson, 93 Iowa, 
572, 62 N. W. 27; Burhans v. Hutcheson, 25 Kan. 625, 37 Am. Rep. 
274; Birket v. Elward, 68 Kan. 295, 74 Pac. 1100, 64 L. R. A. 568, 
104 Am. St. Rep. 405, 1 Ann. Cas. 272; Smith v. Lawson, 18 W. Va. 
212, 41 Am. Rep. 688; Carpenter v. Longan, 16 Wall, 271, 21 L. Ed. 
313; Swift v. Bank of Washington, 114 Fed. #43, 52. C. C. C. 339. 

Under the rules of law governing negotiable instruments as an- 
nounced in the foregoing authorities, we think the decree of the 
court below appealed from in this case was proper. 

The defendant knew that he had made and delivered to D. Hale 
Wilson a negotiable promissory note that was transferable by in- 
dorsement to another, and yet, without inquiring as to such trans- 
fer and without production of the note and mortgage, he pays the 
amount due upon such note to Wilson, the original payee, when such 
note had been transferred to the complainant and was then held 
and owned by her, and without any delegation of authority from her 
to said Wilson either express or implied to receive such payment. 
Under these circumstances, such payment to Wilson was unauthoriz- 
ed and the complainant is not affected thereby. There is no merit 
in the contention that the conditions expressed in the mortgage ren- 
dered the note nonnegotiable. Neither is there anything disclosed by 
the circumstances set forth in the pleadings from which it can legal- 
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ly be implied that Wilson was authorized to act as agent for the com- 
plainant in receiving payment of this note from the defendant. 

Finding no error, the decree appealed from is hereby affirmed at 
the costs of appellant. 


PROOF OF DISHONOR. 


Smith v. Leiman, New York Supreme Court, Appellate Term, Ma:ch 8, 1912. 183 N. ¥. Supp. 1001. 


In New York, under sec. 923, Code Civ. Pro., where a person sued as indorser 
of a note serves an affidavit that he never received notice of dishonor, the plaintiff 
must prove the steps necessary to hold an indorser by common law evidence. In 
such case a notary’s certificate of protest is not presumptive evidence of the facts 
therein certified. 


Action by Moses Smith against Samuel Leiman and others. From 
a judgment of New York City Court in favor of plaintiff as against 
Nathan Messer, and from an order denying his motion for a new 
trial, defendant Messer appeals. Reversed and remanded. 


Seasury, J. Plaintiff sued the defendant Messer as an accom- 
modation indorser of a promissory note mace by the defendant Lei- 
man, and recovered judgment for the amount of the note, with in- 
terest and costs. Only the defendant Messer appeals to this court. 

The defendant appellant denied the allegations of the complaint 
and pleaded several separate defenses. With the answer the appel- 
lant served an affidavit that he at no time received any notice of non- 
payment or of the protest of the note set forth in the complaint. 
There was no evidence of the presentation or protest of the note, or 
that notice of protest was ever served on the defendant appellant. 
Several serious errors were committed in the trial of the action, 
which it is not necessary at present to point out. The learned court 
below charged the jury that the burden of proof was upon the defen- 
dant appellant to prove that he did not receive notice of nonpayment 
or protest of the note. This charge reversed the correct rule of law 
on the subject. The affidavit which the defendant appellant served 
with his answer was sanctioned by section 923 of the Code of Civil 
Procedure. The effzct of the service of this affidavit, under the 
section of the Code referred to, was to place the burden of proof upon 
the plaintiff to establish by common-law evidence that the note had 
been protested for nonpayment and that due notice of protest and 
nonpayment was given to the indorser. Dupont de Nemours Powder 
Co. v. Rooney, 63 Misc. Rep. 344, 117 N. Y. Supp. 220. 

The error in the charge of the court was prejudicial to the defend- 
ant, and requires that the judgment should be reversed. 

Judgment and order reversed, and a new trial ordered, with costs 
to the appellant to abide the event. All concur. 
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BANK’S LIEN ON ITS STOCK. 


First State Bank v. First National Bank, Court of Civil Appeals of Texas, March 2, 1912. 145 8. W 
Rep. 691. 


A statute, to the effect that the stock of a corporation is transferable only on 
the books of the corporation, affects the rights to dividends only, and does not give 
a bank a lien on shares of its stock, prior to that of a pledgee of the stock though 
there is no transfer on the books of the bank. 


Action by the First National Bank of Navasota against the First 
State Bank of Montgomeryand another. From ajudgment for plain- 
tiff, defendant named appeals. Affirmed. 


Reese, J. N. O. Lauve, being at the time cashier of the First 
State Bank of Montgomery, Tex., and the owner of five shares of its 
capital stock, of the par value of $100 per share, on February 4, 1910, 
borrowed of the First National Bank of Navasota, Tex., $500, for 
which he executed his promissory note, and to secure the same de- 
livered, by way of pledge, to said bank the said five shares of stock 
indorsed in blank. Upon maturity of the note, the Navasota bank 
instituted this action in the county court against said Lauve upon 
the note, and to foreclose its pledgee’s lien on the stock. The First 
State Bank of Montgomery, Tex., was made a party defendant, upon 
allegations that it set up some sort of interest in or claim upon said 
stock, and foreclosure of said lien was sought as to the said claim. 
Lauve did not answer. The Montgomery bank answered, asserting 
a superior lien on said stock by reason of the facts which will be here- 
after set out in our conclusions as to the facts, prayed that plaintiff 
be denied foreclosure and that the forfeiture of the stock by the 
Montgomery bank be declared valid, and in the alternative prayed 
that, in event plaintiff's prayer for foreclosure be granted, aud said 
forfeiture be set aside and the stock ordered to be sold, it to be sold 
subject to the 100 per cent. assessment against the same hereinafter 
referred to. By supplemental petition, plaintiff denied that defend- 
ant had any lien on said stock, or any authority to forfeit the same 
in the manner and upon the grounds upon which the forfeiture was 
declared. 

There was judgment foreclosing plaintiff's lien as against the de- 
fendant bank, which was decreed to be superior to any right in or 
claim upon said stock by said bank. From this judgment, the Mont- 
gomery State Bank apppeals. 

The certificate of stock coatained on its face the following: 
‘* Transferable only on the books of the corporation in person or by 
attorney on surrender of this certificate.” 

Appellant admits inits brief that its case substantially depends 
upon the issue as to whether the facts disclosed gave it a lien on the 
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stock superior to the lien asserted byappellee. This assertion of lien 
rests upon the indebtedness of Lauve to the bank, existing at the 
time of the pledge of the stock. Neither the charter nor by-laws of 
the bank were offeredin evidence. Appellant rests its claim of lien 
upon the fact that, by the provisions of article 666, R. S. 1895, the 
stock was transferable only upon the bo@ks of the corporation. This 
article is as follows: ‘‘The stock of any corporation created under 
this title shall be deemed personal estate; and shall be transferable 
only on the books of the corporation in such manner as the by-laws 
may prescribe.” 

Admitting for the sake of argument that this article of the statute 
applies to the transfer of stock in state banks organized under the 
provisions of the act of 1905 (chapter 10, Acts First-Called Session 
29th Legislature) which is, at least, doubtful, inasmuch as its pro- 
visions are expressly limited to corporations created under title 21 
of the Revised Statutes, we think it is clearly established by the au- 
thorities that such provision for the transfer of stock in a corpora- 
tion does not have the effect claimed by appellant. Appellant, in 
support of its contention, cites Bank v. Laird, 2 Wheat. 394, 4 L. 
Ed. 269. We are satisfied to adopt here appellant’s own statement 
as to the point decided in that case, which is supported by the text 
of the opinion. - Says appellant: . ‘‘ In this case, by the act of incor- 
poration, the shares of any individual stockholder were transferable 
only on the books of the bank, according to the rules (conformably 
to law) established by the president and directors; and all debts due 
and payable to the bank by a stockholder must be satisfied before the 
transfer should be made, unless the president and directors should 
direct tothe contrary. Justice Storey, delivering the opinion of the 
court, held that no person could acquire a legal title to any shares, 
except under a regular transfer, according to the rules of the bank; 
and if any person takes an equitable assignment, it must be subject 
to the rights of the bank, under the act of incorporation, of which 
he is bound to take notice.” 

Appellant also cites 26 Am. & Eng. Ency. of Law, 867, from 
which we quote: ‘‘In the absence of a statute or charter provision 
or contract authorizing it, a corporation is not entitled to a lien on 
shares of its stock owned by one indebted toit. There is, however, 
much of equity and justice in such a lien, and the Legislatures in 
many jurisdictions have, either by a general law applicable to all 
corporations, or by a provision in the charter of particular corpora- 
tions, provided for such lien in favor of the corporation. Such lien 
is limited in operation and extent by the terms of the statute or char- 
ter, and can arise and be enforced only in the event and under the 
facts provided therein. When a lien has been so declared, the courts 
in enforcing it have regarded it as intended for the security of the 
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corporation. The right of the corporation to assert such a lien is not 
affected by the fact that the organization of the corporation is defec. 
tive. Where such provisions exist, the right to a lien ccmes into ex- 
istence simultaneously with the creation of the indebtedness. In de- 
termining whether or not the language used in framing a statute or 
charter provision creates ajfen in favor of the corporation, the gener- 
al rules for ascertaining th@ legislative intent, as applied to the con- 
struction of statutes, are resorted to. Statute or charter provisions 
that shares shall be transferable only on the books of the corporation, 
and that no shareholder shall be permitted to transfer, so long as he is 
indebted to the corporation, are the usual means adopted. In some in- 
stances, the statutes specifically declare that the corporation shall 
have a lien for any indebtedness owing to it by a shareholder. A 
statute providing that the board of directors may, at its option, pro- 
hibit the transfer of the shares of the stockholder zndebted to the com- 
pany does not of itself give a lien to the corporation. Until such op- 
tion is exercised, no lien is created.” 

These citations are, we think, a complete answer to appellant’s 
contention that it had a lien on this stock to secure the payment of 
Lauve’s indebtedness to the bank. If it had been expressly provided 
in the charter, or in the law under which the bank was organized, 
that shares of stock could only be transferred upon the books of the 
company, as was written in the face of the certificate, there is ncth- 
ing in the authorities cited to support appellant’s contention. There 
would still be lacking the essential requirement that no shareholder 
shall be permitted to transfer his stock, so long as he is indebted to 
thecompany. A mere naked provision that stock shall only be trans- 
ferred on the books of the corporation is intended, so far as the cor- 
poration is concerned, only to affect the right to claim dividends, the 
privilege of voting, and other rights of astockholder. 1 Cook, Stock 
and Shareholders, § 379; Johnston v. Laflin, 103 U. S. 804, 26 L. Ed. 
532; Noyes v. Spaulding, 27 Vt. 420. 

Such lien may be created by statute or by charter, and, it has 
been held, by by-laws; but the weight of authority seems to hold 
that, if created only by a by-law, such lien cannot be asserted against 
a bona fide transferee or pledgee who has no notice of such by-law. 
1 Cook, Stock and Shareholders, § 522. However, in the present 
case, there is no evidence of such by-law nor of such provision in the 
charter; but the claim rests alone upon article 666, R. S. and the 
statement on the face of the certificate that the stock is only trans- 
ferable on the books of the company. The authorities are all against 
appeliant’s contention as to such lien. 2 Cook, Corp. § 521 et seq. ; 
Brinkerhoff-Farris Trust Co. v. Home Lumber Co., 118 Mo. 447, 24 
S. W. 129; Bank v. Durfee, 118 Mo. 431, 24 S. W. 133, 40 Am. St. 
Rep. 396. The two cases cited from the Supreme Court of Missouri 
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are well supported by authority, and are practically decisive of the 
present case. We find no error in the record, and the judgment is 
affirmed. Affirmed. 


NEGOTIABILITY. 


Farmers’ Loan & Trust Co. v. McCoy and Spivey Bros.. Supreme Court of Oklahoma, March 12, 1912. 
122 Pac. Rep. 125. 


A note given December 16, 1908, payable in installments three months apart, 
containing a stipulation that, if paid within fifteen days, a discount of five per cent. 
will be allowed, is not negotiable, because the note is uncertain as to the amount. 


Action by the Farmer’s Loan & Trust Company against McCoy 
& Spivey Bros. Judgment for defendants, and plaintiff brings error. 

Suarp, C. The sole question necessary for determination of this 
case is whether or not the note sued on isa negotiable instrument. 
Omitting indorsements, the note is as follows: 


Oklahoma City P. O. Chicago, I1l., Dec. 16, ‘08. 
For value received we promise to pay to the order of the Equitable 

Manufacturing Company (Not Incorporated), Chicago, Ill., three 

hundred seventy four dollars and forty cents. ($374.40), at Chicago, 

Ill., in four installments, payable as below: 

3 months after date 3 

6 months after date 6 

9 months after date 9 


A discount of 5 per cent. will be allewed if paid within fifteen days from date. 
Installments after maturity draw 6 per cent. interest. 


It is agreed that default in the payment of any of the above in- 
stallments shall, at the option of the payee herein, rerder the whole 
unpaid balance immediately due and payable. 

[Signed] McCoy & Spivey Bros. 


[1,2] The question was before the Supreme Court of the territory 
in Randolph v. Hudson, 12 Okl. 516, 74 Pac. 946, in which it was 
held that a note in the following language was nonnegotiable: 
“*$275.00. Enid, O. T., May 15, 1894. Thirty days after date I promise 
to pay to the order of J. H. Thomas two hundred and seventy five 
dollars ($275.00), with interest at the rate of twelve per cent. from 
date if not paid at maturity. Valuereceived. N. Randolph.” The 
opinion is by Irwin J., and a number of authorities were there re- 
viewed, including cases from California and South Dakota, decided 
under statutes the same as here, and, after reviewing these auttori- 
ties and considering the statute, the court used this language: 
‘*From a careful consideration of all authorities, we think the true 
rule as to negotiable paper is that certainty as to payor and payee, 
the amount to be paid, and the terms of payment is an essential qual- 
ity of a negotiable promissory note; and that it is not sufficient that 
the amount necessary to liquidate the note on the day when due can 
be determined, but that certainty must continue until the obligation 
is discharged.” 
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The court proceeded to cite various authorities, including the Su- 
preme Court of the United States, in Stutsman County v. Wallace, 142 
U.S. 312, 12 Sup. Ct. 227, 35 L. Ed. 1018 on the question of the bind- 
ing effect of the construction of an adopted statute, arriving at the 
conclusion that the court was bound,in that instance, by construction 
of the Supreme Court of South Dakota of statute then under con- 
sideration. The decision of the Supreme Court of that state deemed 
binding on the court was Hegeler v. Comstock, 1 S. D. 138, 45 N. W. 
331, 8 L. R. A. 399. To this case we may add Merrill v. Hurley, 6 
S. D. 592, 62 N. W. 958, 55 Am. St. Rep. 859; National Bank of Com- 
merce v. Feeney, 12 S. D. 156, 80 N. W. 186, 46 L. R. A. 732, 76 Am. 
St. Rep. 594. While a different result was reached in the first-men- 
tioned case, the rule adopted in Hegeler v. Comstock, supra, was fol- 
lowed. The court there observed, in both Merrill v. Hurley and 
First National Bank of Commerce v. Feeney, supra, that the court 
of that state had placed itself in line with the class of authorities 
which require such a degree of certainty that the exact amount to 
become due and payable at any future time could be clearly ascer- 
tainable at the date of the note, uninfluenced by any conditions not 
certain of fulfillment. 

In National Bank of Commerce v. Feeney, supra, the provision 
in the note destroying its negotiability was: ‘‘This note to be dis- 
counted at 12 per cent. if paid before maturity.” True this case was 
decided after the adoption of the statute by the Legislature; but it 
will be noted that it is based upon the former decision of the court in 
Hegeler v. Comstock, decided before the adoption of the statute 
by the territory of Oklahoma. 

This court has repeatedly held that a stipulation in a promissory 
note, providing for attorney’s fees, etc., destroyed the negotiable 
character of the instrument, and thereby made it nonnegotiable. 
Cotton v. John Deere Plow Co., 14 Okl. 605, 78 Pac. 321, in which 
it was held that the instrument must not contain any condition that 
is not capable of certainty of fulfillment. Other cases are Dickerson 
v. Higgins et al., 15 Okl. 588, 82 Pac. 649 ; Clevenger v. Lewis, 20 
Okl. 837, 95 Pac. 230,16 L. R. A. (N. S) 410, 16 Ann. Cas. 56; Clowers 
et al. v. Snowden et al.,°21 Okl. 476, 96 Pac. 596 ; Adams v. Seamans 
et al., 82 Cal. 636, 23 Pac. 53,7 L. R. A. 224; Findlay v. Pott, 131 
Cal. 385, 63 Pac. 694. On the authority of the foregoing opinions 
and the principle announced therein, we are of the opinion that the 
note in question was nonnegotiable. 

It should be kept in mind that the present Negotiable Instrument 
Actof June 11, 1909,is not involved in the present consideration hav- 
ing been enacted subsequent to the date of the note in question. 

We find no error in the record, and conclude that the judgment 
of the trial court should be affirmed. 

Per Curiam. Adopted in whole. 
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$ 33. Right of Bank to Purchase Its Own Stock (Continued).—An 
instance wherein a bank was permitted to take over shares of its own 
stock is found in the Alabama case of Draper v. Blackwell & Keith.” 
The facts showed that the board of directors of the Bank of Anniston, 
in 1894, passed a resolution to the effect that any stockholder indebted 
to the bank might satisfy 75 % of his indebtedness by transferring to the 
bank a sufficient number of the shares held by him. One of the direc- 
tors, who was also a stockholder, took advantage of the resolution and 
paid with his stock 75 % of a claim which the bank held against a part- 
nership of which he was a member. Four years later the bank failed 
and one of its creditors.instituted this proceeding against the director, 
claiming that the transaction was a fraud upon the existing creditors of 
the bank and upon those who became creditors thereafter without notice. 
It was held that, inasmuch as it did not appear that the bank was insol- 
vent at the time of the transaction complained of, or that the resolution 
was adopted in contemplation of the bank’s insolvency, the creditor was 
not entitled to hold the defendant liable. This conclusion was based 
upon the rule that a solvent bank may take its own stock in payment of 
a previously existing debt. 

It may be stated as a general rule that shares in the capital stock of 
a bank may at any time be transferred to it, for the purpose of securing 
or discharging his indebtedness to the bank, at least where such action 
is necessary to protect the bank from loss. It was said in an Ohio de- 
cision,“that it is only for this purpose of securing a debt that a bank 
may legally become interested in its own stock. 

$34. Right of Bank to Purchase its Own Stock Denied by Statute. 
—In most of the states the question of a bank’s right to purchase its own 
stock is settled by statute. About two-thirds of the states have statutes 


75. 138 Ala. 182, 35 So. Rep. 110. 
76. State of Ohio v. Franklin Bank of Columbus, 10 Ohio, 91. 
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which prohibit banks from purchasing, or loaning on the security of, 
their own stock. These statutes are usually subject to the proviso that 
the stock may be held if it is necessary to take it in order to prevent loss 
upon a debt previously contracted on security deemed adequate at the 
time, and it is generally provided that the stock, when so taken by the 
bank, must be sold again within a certain time, six months, a year, etc.” 

The national banks are also prohibited by statute.” 

Georgia is one of the states in which banks are prohibited by law 
from using any part of their capital stock in the purchase of their own 
shares.’ The section was applied in case of Fitzpatrick v. McGregor,*° 
where it appeared that a stockholder in a bank, which held his note for 
$6,000, delivered his stock to the bank as a payment of $2,500 on the 
note. The note was turned over to him and he gave the bank a new note 
for $3,500. At the time of the transaction the bank was insolvent, but 
neither the president of the bank nor the stockholder was aware of that 
fact. The stockholder himself, was solvent. In an action afterwards 
brought by the receiver of the bank against the stockholder, it was held 
that the credit which the stockholder thus received was subject to the 
superior equity of the creditors of the bank and that the receiver could 
recover from the stockholder the amount of the credit with interest for 
the benefit of the creditors. 

When banks are prohibited from purchasing their own stock, any 
attempt to get around the provisions of the statute by indirect methods 
will be frustrated by the courts. The case of St. Paul & Minneapolis 
Trust Co. v. Jenks™ will serve as an illustration. This was an ac- 
tion by the assignee of an insolvent bank upon a promissory note. It 
appeared that the defendants had been requested by the cashier of the 
bank to purchase certain shares of its stock, which were being offered 
for sale in such a manner as to work an injury to the bank. The bank 
furnished the money for the transaction and took the defendants’ note 
for the amount, it being understood that the note would be renewed from 
time to time until the stock could be sold again, and the proceeds re- 
turned to the bank. Inno event were the defendants to be held respon- 
sibie on the note. But the insolvency of the bank upset these plans. 
It was at that time expressly provided by the statutes of Minnesota (Laws 

77. Such statutes have been enacted in the following states: Arizona, Califor- 
nia, Florida, Georgia, Idaho, Kansas, Kentucky, Louisiana, Massachusetts, Michigan, 
Minnesota, Missouri, Montana, Nevada, Nebraska, New Jersey, New Mexico, New 
York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode 
Island, South Dikota, Tennessee, Texas, Washington, West Virginia, Wisconsin and 
Wyoming. 


78. U.S. Rev. Stat., sec. 5201; see Johnson v. Laflin, 103 U. 8. 803, 26 L. 
Ed. 534. 


79. Sec. 1968 of the Penal Code of 1895. 
80. 65 S. E. Rep. (Ga.) 859; 26 B. EL. J. 897. 
81. 57 Minn. 248, 59 N. W. Rep. 299. 
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1881, Ch. 77, sec. 3,) that banks might not purchase their own stock. 
It was held that these facts did not constitute a defense to the note. For 
said the court, ‘‘ the bank itself could not have purchased the stock shares, 
nor could it enter into any agreement whereby Lang (the cashier) could 
purchase and hold the shares for it on its behalf. The answer discloses 
that the bank and the defendants were attempting to accomplish by in- 
direct means, that which could not be done directly, without violating 
the statute.’’ 

Even where there is no statute directly prohibiting the purchase by 
a bank of its own stock, such a transaction may be unlawful under the 
provisions of other statutes relating to the reduction of stock by a cor- 
poration and giving creditors rights against the stockholders. In the 
case of Maryland Trust Co. v. National Mechanics’ Bank™ it was held 
that, where the statutes of Maryland prescribe certain formalities to be 
observed by trust companies in® reducing their capital stock, and make 
stockholdersin such companies liable todepositorsand creditors for double 
the amount of the par value of their stock, a trust company could not 
purchase shares of its own stock. The purchase of its own shares virtu- 
ally amounted to a reduction of its capital and, in case of insolvency, 
would operate to deprive creditors of the right to hold the stockholders 
to their statutory liability. 


$35. Right of Stockholder to Inspect Books of Bank at Common Law. 
—Before it became customary to enact statutes, securing to holders of 
corporate stock the right to examine the books of the corporation, it was 
generally held that such a right of inspection, at proper times and places, 
was a right incidental to the ownership of the stock. The right was, 
and is to-day, regarded as analogous to the right of a partner to examine 
the books and papers of his firm. The stockholder is entitled to know 
who the other stockholders are and whether the affairs of the company 
are being properly managed. He is entitled to such information con- 
cerning the condition and management of the corporation as will enable 
him to vote intelligently at stockholders’ meetings, and he is entitled to 
such information as he may require for his own protection or for the 
protection of the corporation. The rules which the common law laid 
down for corporations generally applied to banks. 

Apart from statute, it is not necessary that a stockholder show that 
the corporation is being mismanaged in order to establish his right to 
an inspection. Itis sufficient that the application is made in good faith 
and upon proper grounds. When a stockholder applies for permission 
to examine he should state the books and papers he desires to examine, 
and the demand should be made by the stockholder personally, and not 
by his attorney, or through the mails. 

But the right of inspection, while it has been recognized since the 
earliest days of corporations, has been enforced with caution, so as to 

82. 102 Md. 608, 63 Atl. Rep. 70. 
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prevent abuse. The rule of the common law was that the stockholder 
was not entitled to an examination of the corporate books unless he 
sought to learn something which he had aright to know, and made his 
application in good faith and not for the purpose of annoying or injur- 
ing the corporation. 

To illustrate, it has been held that a stockholder and director in a 
joint stock company, who was engaged with others in organizing a rival 
company, was not entitled to examine a letter file of the original com- 
pany for the benefit of the new company, and, in this instance, it was 
also held that the secretary of the original company was not liable for 
an assault in forcibly taking the letter file from the stockholder, using 
no more force fhan was necessary for that purpose.™ 

But the mere fact that the stockholder who demands the inspection 
is a stockholder, or an officer in a rival corporation, is not a sufficient 
reason to refuse to permit him to make the examination. It must be 
shown that his motive is ulterior, or at least facts must be shown from 
which the conclusion of bad faith can be logically drawn. 

Among other things it has been held proper to refuse an inspection 
where its purpose was to gratify mere idle curiosity, or to harass the 
corporation, or to discover a defense to an action for libel against the 
stockholder in charging the company with insolvency, or for purely spec- 
ulative purposes, or to aid the stockholder in his suit against the direc- 
tors of the corporation for publishing a false report, which induced him 
to purchase the stock.™ 

After the termination of the stockholder’s relation the former stock- 
holder has no more right of inspection than a mere stranger, and it has 
been held that a stockholder, who has entered into a contract for the 
sale of his stock, and has received a partial payment thereon, cannot 
claim the right.™ 

The right cannot be exercised by a mere pledgee of stock. Wherea 
stockholder dies it is held that the executrix of his will may examine the 
books of a corporation in which the testator held stock. 

In the case of State ex rel. Burke v. Citizens’ Bank,™ the executrix 
of an estate owning fifteen shares of the capital stock of the defendant 
bank applied for a writ of mandamus to compel the bank to permit her 
to inspect its books. She alleged that an inspection of the books was 
necessary to enable her to determine the real value of the stock, the div- 
idends due and the condition of the bank as to solvency. It was held 
that the executrix of a deceased stockholder is entitled to such an in- 
spection. ‘* We can perceive no reason,’’ said the court, ‘‘ why the person 
representing as executrix the deceased shareholder, should not have the 
same right of inspection, as the latter had while living. That she is 

83. Hemingway v. Hemingway, 58 Conn. 443. 

84. Thompson on Corporations, § 4524. 

85. Buckley v. Whited, 104 La. 125, 28 So. Rep. 922. 

86. 51. La. Ann. 426, 25 So. Rep. 318. 
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not personally a shareholder of the respondent bank,and perhaps a share- 
holder of another bank, could not be reasonably considered as excluding 
the right of the estate altogether. * * * Of course proper care should 
be taken, in the exercise of the right of inspection accorded to her, 
that the interests of the bank be amply protected and safeguarded from 
idle curiosity or undue inquisitiveness into the private affairs, not ap- 
pertaining to the legitimate objects to be attained by the inspection. 
Nor should the one examining into the affairs of the bank be permitted 
to examine into the matter of depositor’s accounts, to find out who are 
depositors ; if any one is a depositor, the amount to his credit; or any- 
thing connected with private matters of depositors.”’ 

§ 36. Right of Inspection given by Statute.—In most of the states the 
right of a stockholder to inspect the books of his corporation has been 
secured by Statute and in some instances the right has been made the 
subjectof constitutional provision. The statutes usually prescribe certain 
books which shall be open to the inspection of stockholders, as, for in- 
stance, the stock book, and the hours when inspection shall be allowed. 
But it is held that these statutes in no way cut down or abridge the stock- 
holder’s common law rights. Thus, a statute giving a stockholder the 
right to inspect and make extracts from the book in which transfers of 
stock are registered is not to be construed to mean that the stockholder 
may not inspect other books of the corporation under proper -circum- 
stances andin accordance with his common lawrights. Nor does a sta- 
tute which provides that a stockholder may inspect certain books of the 
corporation at certain times, for instance, during business hours for 
twenty days previous to an election of directors, mean that the stock- 
holder may not examine the books at any other time.™ 

In New York the right to inspect the stock book of a bank is given to 
stockholders by section 29 of the Stock Corporation Law, which applies 
to all corporations. The provision directs that ‘‘ the stock book of every 
such corporation shall be opened daily at least three business hours for 
the inspection of its stockholders and judgment creditors who may make 
extracts therefrom.’’ The statute imposes a penalty for a refusal or 
neglect to comply with its provisions. The statute was construed in 
the case of People ex rel. Hunter v. National Park Bank,® where 
the question came up as to whether the statute gave the right of in- 
spection to the stock-holder absolutely or whether the right was to be 
granted in the discretion of the court, according to the good or evil 
motive which actuated the stockholder in demanding the inspection. 

The facts in this case showed that the attorney for the relator who 
here demanded the inspection, had for more than a year prior to the 
time when the relator acquired his stock, made persistent demands upon 
the president of the bank for a list of the stockholders, refusing to state 

87. State ex rel. Doyle v. Laughlin, 53 Mo. App. 542. 

88. 122 N. Y. App. Div. 635, 107 N. Y. Supp. 369. 
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for whom he made the demand or the object for which he required the 
information. Thesedemands being refused, there were then purchased 
four shares of the stock of the bank, which were transferred to a clerk 
in the office of a firm of attorneys, who shortly thereafter made a de- 
mand for an inspection of the stock book as a stockholder, and refused 
to state the objects of his demand or whether or not he was acting for 
others. He was accompanied in making this demand by the attorney 
who had sought this information for undisclosed clients, and was re- 
presented by the same attorney in instituting these proceedings to en- 
force his rights as a stockholder. It was held that the granting of the 
writ to compel the allowance of inspection rested in the discretion of 
the court, under these circumstances. It is sufficient in the first in- 
stance for the stockholder to show the existence of a clear legal right 
to the relief demanded. But, if, in answer to his application, facts are 
presented to the court, from which the inference can fairly be drawn 
that the application is not made in good faith for the protection of the 
applicant or the corporation, but is made for some ulterior or improper 
purpose, especially when it appears that a small number of shares of 
stock of an important financial corporation have been acquired for the 
express purpose of demanding a list of the stockholders, which is not 
to be used by the record owner of the stock, but by others, whose names 
are not disclosed, then the burden is cast upon the party making the 
application to show that he is acting in good faith, for a legitimate pur- 
pose, and for his own or the bank’s protection. Referring to the facts 
above set forth, the court observed that they ‘‘required from the relator 
a free and frank disclosure of his object in making the application, the 
use to which he wished to put the information that he required, whether 
or not he was acting on his own behalf, or on behalf of others whose 
names were not disclosed, as well as the object in seeking to obtain in- 
formation to which persons who are not stockholders are not entitled.” 

One of the five judges before whom this appeal was argued, dissen- 
ted, saying: ‘“‘I agree that the rule ought to be as stated by Mr. Jus- 
tice Ingraham, (who wrote the prevailing opinion), but it seems to me 
the legislature has made it different and that the remedy is with it rather 
than with the courts. * * * Of course this privilege is granted to a 
small stockholder as well asto a largeone. The bald right to inspect is 
given and the statute makes no mention of his motive in exercising that 
right. He has it because of his ownership of the stock. The statute 
gives him no right to inspect the general business books of the corpor- 
ation, and his right to such an inspection comes from the common law, 
and is discretionary, and good motive toward the corporation must ex- 
ist. With respect to inspection of the stock book, however, the legisla- 
ture has seen fit to give him an absolute right of inspection, and I un- 
derstand the decisions to be that his motive in exercising that privilege 
is immaterial.’’ 

But the American cases are not in harmony as to the nature of the 
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right to inspect the books of a corporation, when conferred by statute. 
In some jurisdictions it is said the right thus conferred is an absolute and 
arbitrary one and that the courts will enforce it without reference to the 
motive or object of the stockholder in making the inspection. It has 
been so held in a California case, Johnston v. Langdon® where it was 
said: ‘‘It is not necessary for the petition to aver or show the purposes 
or objects of the inspection. Neither is it any defense to allege that the 
objects and purposes are improper, and that the petitioner desires to in- 
jure the business of the corporation. The clear legal right given by 
the constitution and the statute cannot be defeated by stopping to inquire 
into motives. * * * The statute is founded upon the principle that the 
shareholders have a right to be fully informed as to the conditions of the 
corporation, the manner in which its affairs are conducted, and how the 
capital to which they have contributed is employed and managed. The 
shareholder is not required to show any reason or occasion for making 
the examination. Nor can he be met with the defense that his motives 
are improper.’”’ 

§ 37. By-laws Regulating Inspection of Books.—It may be said gen- 
erally that a corporation has the right to regulate inspection of its books 
by reasonable by-laws, but it has no power to deprive the stockholder of 
the right altogether by means of a by-law. And itis very certain thata 
right of inspection given by statute cannot be taken away by a by-law.” 

It was held in a Louisiana decision that a by-law of a bank, provid- 
ing that no stockholder or other person should have the right to inspect 
the books of the bank without special authority from the board of direct- 
ors, must be subordinated to the provisions of the charter and the fun- 
damental law.” 

The court in this case said: ‘* It is evident that a by-law,of itself, is not 
sufficient to vest full power in a board of directors to decide whether 
a shareholder may inspect the books of the corporation or not; but, that 
a by-law to be thus authoritative, it must have the sanction of the char- 
ter and the general law.’’ 

In the case of Cockburn v. Union Bank,” which involved a petition 
by a stockholder in a bank to examine the discount book of the bank, the 
bank averred that, under its charter, and the laws applicable thereto, 
the entire management of its affairs and the control of its books and pro- 
perty were confided to the board of directors, who had the authority to 
decide when, by whom, and for what purposes, the books of the bank 
might be inspected by stockholders. It was held that, if the board of 
directors had any such exclusive right, it must exist by virtue of the 
banking laws of the state or the charter. No such provision was point- 
ed out in the charter, or in the laws of the state. It was held that the 

89. 135 Cal. 624, 67 Pac. Rep. 1050. 

90. Thompson on Corporations, § 4517. 


91. State ex rel. Burke v. Citizen’s Bank, 51 La. Am. 289, 25 So. Rep. 318. 
92. 13 La. Am. 289. 
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stockholder had the right to examine the discount book of the bank at 
proper and reasonable hours. 

A provision in the by-laws of a corporation, to the effect that the 
transfer books of the company should be closed for not less than thirty 
days prior to each annual election, was construed to mean closing them 
against the registering of transfers of stock during that period, and not 
their closing against the inspection of the stockholders, as such closing 
would be illegal and in contravention of the statute.” 


§ 38. Right of Stockholder of National Bank to Inspect.—A stock- 
holder in a national bank is entitled to inspect the books of the bank. 
He is expressly given the right to inspect the stock book of the bank by 
the national banking law,“ which provides that the president and cashier 
of every national bank shall keep a full list of the stockholders of the 
bank, their residences and the number of shares held by them, which 
‘“shall be subject to the inspection of all the shareholders and creditors.’’ 

The New York statute, authorizing the stockholders of a corporation 
to inspect the books of the company is held to apply toa national bank 
located in the state of New York.™ 

In this case it was held that a stockholder in a national bank, located 
in New York, was entitled to examine the stock book of the bank for 
the purpose of negotiating with the other stockholders for the purchase 
of their stock, and that, as incidental to this right, he could make and 
take away with hima list of the stockholders. It appeared that the stock- 
holder had requested permission to make a copy of the list of stockhold- 
ers, and that the request was refused. 

Thereafter he called at the bank and asked to see the stock book. 
When he began to copy a list of the stockholders the book was taken away 
from him by the officers of the bank. The stockholder admitted that he 
was a dealer in stocks and bonds and that he wanted the list of stockholders 
for the purpose of negotiating with them for the purchase of their stock. 

He denied that he intended to use the information for any purpose 
inimical to the interests of the bank. 

As to thé stockholder’s right to make a copy of the list of stockhold- 
ers, the court said: ‘‘ The right of inspection thus given is to inform 
the shareholder of the facts appearing in the hook, so that he may act 
thereon. He is entitled to all the information disclosed by the book. It 
is not to be presumed that he can carry in his memory all of its contents; 
and, as the inspection is granted for the purpose of informing him con- 
cerning the matter, he has the right to make such copies and memoranda 
as will make the inspection effectual not only by conveying to his mind 
the contents of the book, but also by enabling him to retain the same in 
such form that he may act thereon for any legitimate purpose.’’ 

93. State ex rel. Wilson v. St. Louis etc. Co., 29 Mo. App. 301. 


94. Rev. Stat., sec. 5210. 
95. People ex rel. Lorge v. Consolidated Nat. Bank, 105 N. Y. App. Div. 409. 


(To be Continued.) 








Modern Banking and Trust Company Methods. 


WILLIAM McCHESNEY MARTIN, A. B., LL. B., 
Of the Mississippi Valley Trust Company, St. Louis. 


CHAPTER VII. 
Directors and Committees of Directors. 
DIRECTORS ARE TRUSTEES. 


The directors of a bank or trust company are stockholders of the in- 
stitution chosen at an annual meeting to act as trustees for the other stock- 
holders in protecting their interest and in operating the business for their 
benefit. They act ina fiduciary capacity subject to the restrictions of 
such relationship. They derive their power from the stockholders, and 
are under necessity to account to them. In all things they outrank the 
officers and in theory (and it should be in fact) are their masters. Both 
directors and officers should clearly recognize that directors are trustees. 
If this is thoroughly understood, there will be much less probability of 
the directors failing to direct. 


LEGAL QUALIFICATIONS OF DIRECTORS. 


Under the National Bank Act before a stockholder can become a di- 
rector, if the capital of his bank does not exceed $25,000, he must own 
at least five shares of stock, and if the capital exceeds this sum, he must 
own ten shares of stock not hypothecated, or in any way pledged as se- 
curity for any loan or debt. 

The laws vary as to the eligibility of directors of state institutions 
but there is generally a provision as to the minimum amount of stock a 
director must own. In New York the state law follows the Federal law 
rather closely in this regard, requiring that the director of a bank with 
a capital of less than $50,000 have $500 invested in its stock, (this equals 
five shares of par value of $100 per share) and of an institution with as 
much or more than this capital $1,000 invested in its stock. In Missouri 
a stockholder to be eligible as a director in a commercial bank must 
own at least two shares of stock. The owner of one share of stock in a 
trust company is qualified for the board. 

That directors are presumed to be in direct charge of the institution is 
indicated by the law in its provisions as to residence. At least three- 
fourths of the directors of a national bank shall have resided for a year 
or more immediately preceding their election, in the state in which the 
bank is located and they must maintain such residence during their con- 
tinuance in office. In Missouri all directors of a commercial bank must 
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be residents of the state, and at least a majority of the directors of a trust 
company must be dona fide citizens of the state. Most of the other states 
have similar provisions as to residence, the obvious intent of which is 
to keep the directors close to their corporations. 

As a rule the law tries to impress the director of a bank with his re- 
sponsibility upon his election. A mere notification to the effect that 
he is elected is not enough. The national bank law requires him to take 
the following oath: 

OATH OF DIRECTOR. 

‘“T, the undersigned director of The 

. . located at 
the United States, and resident of the state of 

- . do solemnly swear that I shall, so far as the duty devolves 
on me, diligently and honestly administer the affairs:of said Association , 
that I shall not knowingly violate, or willingly permit to be violated, 
anv of the provisions of the statutes of the United States under which 
this Association has been organized ; and that I am the owner in good 
faith, and in my own right, of the number of shares of stock required 
by said statutes, subscribed by me, or standing in my name on the books 
of the said Association ; and that the same is not hypothecated, or in 
any way pledged as security for any loan or debt. 


‘“ Subscribed and sworn to before the undersigned, this . . 
, Notary Public.’’ 
The laws of New York state also require an oath from the newly 


elected director. 
FORMAL ACCEPTANCE OF DIRECTOR. 


In Missouri an oath is not required from the director, but he must 
file a formal acceptance of the office of director before he can serve either 
a commercial bank or a trust company. This is very simple, reading 
as follows: 

‘“To the President of the Board of 
I hereby accept the position of director of the 
, and authorize the secretary of 


, Director-elect.”’ 


This acceptance is supposed to be pasted in the record book. 
There ate states that require neither an oath nor acceptarice, but 
where anything is required it is likely to be in one of the above-mentioned 


forms. 
DIRECTOR SHOULD KNOW BANKING LAW. 


It is indicated in the oath required of the director of a national bank, 
by inference at least, that he should make himself familiar with the Na- 
tional Bank Act. In fact, it seems that every director of any bank, 
in order to do his full duty, should be familiar with the essentials, especi- 
ally the restrictions, of the law to which his institution is responsible. 
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» DUTIES OF DIRECTORS. 


It is not an unusual thing for the by-laws of a financial institution to 
omit specific mention of the duties of the directors. It is taken for granted 
that the usual powers as conferred by law are understood. Often, how- 
ever, these duties are mentioned and the following is taken from the by- 
laws of one of our largest institutions: 

‘“ The board of Directors shall have the control and management of 
the affairs, business and property of the company; elect. its officers by 
ballot ; appoint committees, and prescribe the duties of officers and com- 
mittees when not defined in these by-laws ; fix compensation of officers 
and employes, or prescribe how the same shall be fixed. They shall 
have full statements of the condition of the affairs of the company made 
out and exhibited to the stockholders at least once in each year.’’ 

While it may not be necessary for the by-laws to contain such a pro- 
vision, as the law would govern in any event, in the writer’s judgment 
it is a good thing to have the duties set out, as a practical measure. The. 
directors should be familiar with the by-laws; in theory, at least, they 
should know them as well as the officers are supposed to and it may 
help the director to have something definite before him and not to leave 
him entirely to the implication of the law. 

COMPENSATION OF DIRECTORS. 

As this is a practical treatise and it is hoped will be of practical benefit 
to all those interested in financial institutions, it is perhaps well to con- 
sider the right of directors to vote themselves compensation as directors. 
The writer has examined a number of by-laws of banks and trust com- 
panies in which nothing is said about the compensation of directors, but 
it is safe to say that the directors of practically all the larger institutions 
receive at least five dollars for every meeting they attend. Their auth- 
ority for taking this money, where nothing is said on the subject in the 
by-laws, comes through a general resolution passed by themselves fixing 
the fee. Is such action on their part beyond question ? 

The law on the subject as stated by Cyc., Volume 10, pp. 898 and 
899, is as follows: 

‘‘ Directors of a corporation, like other trustees, presumptively serve 
without compensation, and are not entitled to claim compensation for 
their services unless the governing statute or some by-law regulation, 
resolution or contract made or assented to by the corporation at large 
and not merely by the directors themselves, gives it tothem. The scope 
of this rule is such that they are not entitled to recover from the cor- 
poration compensation for any services incidental to their office of 
director.’’ 

‘The principle that directors cannot deal for themselves with the 
corporation necessarily precludes them from voting compensation for 
themselves either before or after the rendition of the services for which 
the compensation is voted.’’ 
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The cases cited in support of this declaration, when examined, are 
practically all decided on the fact that the vote of the director was ne- 
cessary in order to pass the resolution which gave him compensation as 
an officer. For instance, in Ward v. Davidson, 89 Mo. 445, there were 
five directors. Upon a resolution to raise the president’s salary two 
voted for it and two voted against it, the fifth director who was the presi- 
dent himselt, voted for the resolution, and without his vote it could not 
have been passed. The self-interest of this director was self-evident, 
and the court held that the resolution was invalid. 

The New York case of Kelsey v. Sargent, 40 Hun 150, goes a step 
beyond the Missouri case quoted. Herve the vote of the director in ques- 
tion was not necessary to pass the resolution. It would have passed 
without him, but he was present. The court said: ‘“‘Without stopping 
to determine the question as to whether or not the board of directors 
have the power by resolution to vote salaries to one or more of their 
own body, we are clearly of the opinion that such salaries so voted are 
not binding upon the company when the director in whose favor the 
salary is voted is present, participating in the proceedings.’’ 

This, however, is a decision going, it seems, a little too far, and 
not fully supported by other New York cases. The more general law 
would appear to be that where a director’s “‘vote is not necessary to 


the adoption of such a resolution, it will not necessarily be void although 


he may have voted for it.’’* 


emphatically. 

The writer is not for one instant prepared to state that where a 
board of directors, say from ten to twenty-five in number, pass a gen- 
eral resolution fixing the amount that directors are to get for attending 
future meetings, and this could have been done for each one individu- 
ally, he refraining from voting on his compensation, that such action is 
invalid. However, it would seem that unless the directors are author- 
ized by the stockholders to take such action, compensation so provided 
for would be subject to attack by the stockholders. In my judgment 
such action by the stockholders would not amount to anything, as it could 
be easily shown that directors could not be induced to serve without 
some compensation, and that the paying of the compensation inured to 
the benefit of the stockholders. 

In Oil Co. v. Marbury, a case decided in the United States Su- 
preme Court,] it was said: “‘That a director of a joint-stock corporation 
occupies one of those fiduciary relations where his dealings with the 
subject matter of his trust or agency, and with the beneficiary or party 
whose interest is confided to his care, is viewed with jealousy by the 
courts, and may be set aside on slight grounds, is a doctrine founded on 


* Cyc. Vol. 10 p. 899. 


+ Clark v. American Coal Co., 86 Iowa 436; Buell v. Buckingham & Co., 16 
Towa 284. 


$91 U. 8. 587. 


The Iowa courts enunciate this principle 
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the soundest morality, and which has received the clearest recognition 
in this court and in others.’’ 

The reason for this attitude on the part of the courts is quaintly ex- 
plained in an old case which says ‘‘the wise policy of the law hath put 
the sting of a disability into the temptation, as a defensive weapon 
against the strength of the danger which lies in the situation.’’ 

UNLESS AUTHORIZED BY BY-LAW COMPENSATION OF DIRECTOR SUB- 
JECT TO ATTACK. 


Such being the law, if the action of the board of directors of their 
own motion in fixing the fee for attendance at directors’ meetings, can 
stand a jealous and suspicious scrutiny; if it is apparent that such a 
fee is even of more benefit to the corporation than to the directors 
themselves, then the courts, it seems, would uphold the actions of the 
directors. It would appear that in regard to most any city bank this 
could be easily shown. Men of the caliber of bank directors should not 
be expected to leave their business for one or two hours and not receive 
anything for it. The chances are the bank is not paying them what the 
time spent with itis actually worth to the business they leave. A meet- 
ing of the board is necessary to operate the corporation, and it would be 
easy to show from experience that it was impossible to have meetings 
unless the directors were paid. 

However, unless the stockholders by resolution or by-law, authorize 
directors to receive and fix their compensation, thus estopping themselves 
from complaint, any action of directors fixing their tees is open to attack ; 
they are put on the defensive and under the necessity of proving that such 
fees were agreed upon for the unquestionable benefit of the stockholders 
and not of the directors. Such being the case in these days when every 
corporation is subject to considerable scrutiny because it is a corpora- 
tion, banks should put themselves absolutely above criticism and pass 
by-laws authorizing the directors to receive fees for attendance at meet- 
ings. The amount of this fee can be fixed as I know is done by the by- 
laws of one of the large national banks in this country, or the power to 
decide on the amount can be delegated by the stockholders to the direc- 
ats: FORM OF BY-LAW FIXING COMPENSATION. 

A certain national bank, under the heading ** Board of Directors ’’ 
has this provision in its by-laws stating the compensation : 

‘“Sec. 2. The compensation of each director, except salaried officers 
of this bank, for attendance upon any regular, discount or special meet- 
ing of the board of directors shall be at the rate of five dollars for each 
and every such meeting, at which he is present at roll-call.’’ 

In the following by-law used by one of the trust companies the amount 
of compensation is not stated, but is left to the discretion of the execu- 
tive committee, viz: “‘ Members of the board of di- 
rectors—except such members as are salaried officers of the company 
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—shall receive such compensation for actual attendance at the meet- 
ings of the board as the executive committee may from time to time de- 
termine.’’ 

The by-laws of this same trust company provide-that ‘‘ Members of 
the Executive Committee—except such as are salaried officers of the 
company—shall receive such compensation for actual attendance at the 
meetings of the committee as the Board of Directors may determine.”’ 

In this company the executive committee fixes the compensation of 
the directors of the full board and the full board fixes the compensation 
of the executive committee ; it would seem that the purpose is to make 
the directors a check upon themselves. 


Nore.—‘‘ Directors and Committees of Directors ” will be continued in the July 
JOURNAL. 


(To be Continued.) 


—-3 
PANAMA-CALIFORNIA EXPOSITION, SAN DIEGO, CALIFORNIA. 


San Diego is buildivg an exposition now. Hundreds of carpenters and other 
workmen are busily engaged at this moment in grading and constructicn work in 
Balboa Park. The reason for this early preparation lies in the desire of the pro- 
jectors to make of the Panama-California Exposition the most beautiful and unique 
affair ever held in the world. Millions of plants are being propagatcd now in the 
huge nursery in the 1400 acre park for this purpose. The directors have odered 
that all buildings shall be finished January 1, 1914, one year in advance, to give the 
landscape architects and gardeners a chance to grow the palms, ferns, vines and 
flowering plants over the buildings. 

The structures immediately under way are the Administration Building, the 
memorial arch over the main entrance and the California state building. Plans 
are almost ready for the agricultural and horticultural building. All architecture 
and all ensembles of architecture and landscape are in the beautiful Spanish-Colonial, 
or ‘‘ mission” style. The exposition covers the Southwestern United States, Mexico, 
Central and South America and it is in these countries that the Latin-American 
architecture grew to its greatest beauty. The exposition is a mission city in white, 
cement construction throughout, set in a California landscape, the most beautiful 
that can be devised. 

At the head of the Panama-California Exposition as its president is David 
Charles Collier, a man of national repute; Ulysses 8. Grant, Jr., son of the 
eighteenth president of the United States, chairman of the board of directors and a 
board of 21 directors who include in their number 16 bankers, men whese aggregate 
fortunes amount to over $60,000,000. These men are backing President Collier in 
everything he desires to do and as their representative have Joseph W. Sefton, Jr., 
as Director-General, himself a trained banker and business man, who answers for 
the finances. The treasury contains now $2,500,000 for building. It will handle 
nearly $10,000,000 before the gates are thrown open. 

Because the exposition is to be of high educational value and to tell most 
graphically, among other things, the story of man for the past four centuries, the 
educators of California are working among students and teachers to boom the project. 
This was decided at the Schoolmaster’s Club banquet recently held in San Francisco. 
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This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. An- 
swer, when unpublished or made by wire or letter, is 
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CONDUCTED BY JOHN” EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 


paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


RIGHT OF BANK TO RECOVER MONEY PAID ON FORGED 
INDORSEMENT. 


Editor Banking Law Journal. FLEMINGSBURG, Ky., May 18, 1912. 

Dear Str:—In your September, 1911, issue, page 752 you give an interesting 
decision in which the drawer of a check attempts without success to make a bank 
pay money the second time because it had paid the first time on a forged indorse- 
ment. 

What I want to know, and it was not alluded to in the case, is this: In the event 
it had been decided that the paying bank was liable, could it not have recovered the 
amount of the check from the indorsing bank who guaranteed the prior indorsement? 
If not, such indorsements are worthless and we pay all checks indorsed at a distance 
in ignorance and at great hazard. Truly yours, CASHIER. 


Answer.— The general rule is, that where a bank without negligence 
pays out money on a check bearing a forged indorsement, and is con- 
sequently responsible to its depositor for the amount, the bank may re- 
cover the money from the party to whom it was paid as money paid 
under a mistake of fact. 


RECORDING CONTRACT TO FARM ON SHARES. 
Editor Banking Law Journal, Tripp, 8. D., May 14, 1912. 
Dear Sir:—I should like to know if a farm contract upon shares between two 
parties is as much binding, whether recorded or not ? Respectfully, 
C. G. Scunepe., Cashier. 


Answer.—A contract to farm on shares is binding between the parties, 
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whether recorded or not. There is no statute in South Dakota absolute- 
ly requiring such contracts to be recorded. 

But, in construing these contracts the courts have adopted different 
views. In some instances a contract to farm on shares has been held 
to be a lease; in others it is held to create a sort of partnership. The 
construction of the contract depends largely upon the intention of the 
parties. If it creates a lease and is for more than one year, it would 
have to be recorded under the statutes of South Dakota in order to bind 
subsequent incumbrancers. In any event we think it would be well to 
record such a contract. 

Section 986 of the Civil Code of South Dakota provides: “* Every con- 
veyance of real property other than a lease for a term not exceeding one 
year is void as ayainst any subsequent purchasers or incumbrancers, 
* * in good faith and for a valid consideration, whose conveyance is first 
recorded.’’ 

Section 987 is explanatory of section 988 and reads as follows: ‘‘ The 
term ‘conveyance,’ as used in the last section, embraces every instru- 
ment in writing in which any estate or interest in real property is created, 
aliened, mortgaged or incumbered, or by which the title to any real pro- 
perty may be affected, except wills, executory contracts for the sale or 
purchase of real property and powers of attorney.”’ 


NOTE DELIVERED ON LEGAL HOLIDAY. 
Editor Banking Law Journal. Et Campo, Texas, May 4, 1912. 
Dear Srr:—Please let us know if a note executed and delivered in this State on 
any legal holiday (Sunday excepted) is valid as between the original parties. 
Yours truly, SUBSCRIBER. 

Answer.—We believe that a negotiable instrument, made and de- 
livered on a legal holiday, is valid between the original parties in Texas. 

Article 2939 of Sayles’ Texas Civil Statutes, after designating the 
legal holidays, which are January first, February twenty-second, March 
second, April twenty-first, July fourth, December twenty-fifth, and 
Thanksgiving and Election days, provides that these are days ‘‘ on which 
all public offices of the state may be closed, and shall be treated or con- 
sidered as Sunday or the Christian Sabbath for all purposes regarding 
the presenting for payment or acceptance and of protesting for and giv- 
ing notice of the dishonor of bills of exchange, bank checks and prom- 
issory notes placed by the law upon the footing of bills of exchange.’’ 

Article 1180 provides that no suit shall be commenced, nor any pro- 
cess issued or served on Sunday except in certain cases. 

These provisions were construed in the case of Houston, etc. Ry. Co. 
v. Harding, 63 Tex. 162, in which it was claimed that a certain judg- 
ment was void because the case was submitted on a Sunday. 

In the opinion it was said: ‘‘ It will be seen that these articles men- 
tion certain acts which are expressly forbidden to be performed on a 
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legal holiday, and others are left within the discretion of thuse to whom 
their performance is intrusted. They declare that bills and notes shall 
not be presented, nor shall process in ordinary suits be issued or served, 
nor shall the suits themselves be commenced on one of these days; but 
the public offices are not ordered to be closed, nor are the courts prohibit- 
ed from doing business upon legal holidays. * * Had the Revised Statues 
merely declared these days to be legal holidays, without saying in what 
respects they might or should be observed as such, there might be some 
show of reason for contending that no judicial business could be trans- 
acted on these days.’’ 

We do not find any decision in Texas passing directly on the validity 
of a note made and delivered on a holiday. But the case of Schneider 
v. Sansom, 62 Tex. 201, holds that a sale of the goods of a partnership, 
for the purpose of paying off a debt, is valid, though made on Sunday. 
It is apparent from a reading of the statutes above referred to that the 
same conclusion would have been reached had the sale in this case been 
made on a legal holiday. 

The statute says nothing in regard to the making and delivering 
of negotiable paper on legal holidays and it would seem to follow that ne- 
gotiable paper is not invalid because made and delivered on such a day. 

There are criminal statutes in Texas prohibiting labor and trade on 
Sundays but these have no bearing on the question presented. 





GARNISHMENT. 

Editor Banking Law Journal. CEDAREDGE, CoLo., March 2, 1912. 
DEAR Srr:—Will you kindly publish and reply to the following case, viz. : 
Stock for a new corporation was sold in this vicinity, notes of local men taken 

therefor, discounted in a bank, time certificates issued for the same, payable to the 

corporation, no restrictions placed therein. While that deposit is still with the is- 
suing bank the stockholders of the corporation garnishee the bank on the grounds of 
fraud on the part of the corporation. Can the bank issuing such certificates be so 
held ? If so, how about an innocent purchaser of the certificate ? 

Yours very truly, CasHIER. 


Answer.—The case presented seems to come within section 3804 of 
the Revised Statutes of Colorado (1908). The section reads as follows: 
~’ No person shall be liable as a garnishee by reason of having drawn, 
accepted, made or indorsed any negotiable instrument, when the same 
is not due, in the hands of the defendant at the time of service of the 
garnishee summons, or the rendition of the judgment.’’ 

Of course this assumes that the time certificates referred to in the 
above question are negotiable instruments. Without seeing one of 
them it would be impossible to state whether or not they are drawn in 
negotiable form. They probably resemble the ordinary certificate of 
deposit and are presumably negotiable. 

But if these time certificates are not negotiable, then it would seem 
that, since the statute expressly declares that debts not yet due, evi- 
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denced by a negotiable instrument, are not subject to garnishment, 
other debts, that is those which are not evidenced by a negotiable in- 
strument, may be garnished, though not presently payable. 

Section 3807 of the Revised Statutes bears out this conclusion. It 
says: ‘‘When judgment is rendered against any garnishee and it shall 
appear that the debt from him to the defendant is not yet due, execu- 
tion shall not issue until the debt shall have become due.’’ 

Apart from statute the general rule is that debts contracted, though 
not presently payable or matured, but which will certainly become pay- 
able in the future, may be reached by garnishment before maturity. In 
such cases the garnishee is held to be ‘‘ indebted ’’ to the defendant, or 
to havein his hands ‘‘credits,’’ belonging to him within the meaning 
of the usual provisions in the garnishment statutes. In order, how- 
ever, that adebt not presently payable may be reached by garnishment, 
it must be one which will become payable absolutely, and not one 
which is dependent on any contingency. 

As to an innocent purchaser of the certificate, if the certificate is 
negotiable the innocent purchaser is protected by the statute and by 
the general rule of law that in such cases garnishment is subject to the 
rights of subsequent indorsees. In XIV A. & E, Encyc. of L. at page 
771, it is said: ‘‘In no case should judgment be rendered against the 
maker of negotiable paper on a garnishment issued against him before 
its maturity, unless it is affirmatively shown that before the rendition 
of the judgment the note had become due and was still the property of 
the payee, or that the indorsee taking the note before maturity had ex- 
press notice of the garnishment.’’ 


If the certificate is not negotiable then the innocent purchaser takes 
by assignment and stands in no better position than does his assignor. 
If the assignment is prior to the garnishment and the assignee is in fact 
innocent in the transaction, he will be protected. But if the assign- 
ment is subsequent to the garnishment then it will not defeat the writ 
of garnishment, though the assignee acted in complete good faith. 


NOTE OF BANKRUPT. 
Editor Banking Law Journal. ———., Penna., May 20, 1912. 
Dear Sir:—Kindly give your opinion on the following: Owning a note of a 


bankrupt, indorsed to us by payee, a meeting of the creditors has been called by the 
Trustee in Bankruptcy to prove claims; note will not be due until after date of said 
meeting 
Should we, as owner, appear and prove claim, and then have the note protested 
at maturity, and proceed against the indorser ? 
In short, what is proper for us to do under the circumstances. 
Yours very truly, PRESIDENT. 


Answer.—You will have until the expiration of one year from the ad- 
judication in bankruptcy in which to file proof of claim against the bank- 
rupt estate. Ifthe indorser is good for the amount it would be better to 
wait until the maturity of the note, (provided it matures within the year) 
present it for payment, protest it and give the indorser notice. You 
can then collect the note from him and let him prove his claim against 
the bankrupt estate. 

However, there, is no objection to filing proof of claim now and then 
proceeding against the indorser. 





BRANCH BANKING. 


ITS ORIGIN, FORMS, ADMINISTRATION, OPERATION AND EXAMINATION, 
WHY IT IS NOT UNIVERSALLY ADOPTED IN THE UNITED STATES. 
OUTLOOK FOR FUTURE DEVELOPMENT. 


(Continued from May JouRNAL.) 


*HE management and administration of a branch-bank system whether abroad or 
at home, is practically the same in the essentials. The management is vested ina 
board of directors, a general manager and assistant or sub-managers. The board 

adopts certain by-laws for general administration and definite rules for the harmon- 
ious workings of the branches, so that the latter are under control of the head office 
or main branch. The rules make it impossible for the general manager or assistant 
manager to commit the bank on any important loans or risks without the board’s pre- 
vious knowledge and consent. The board fixes either directly or indirectly through 
a loan committee, the maximum line of credit for the regular customers of the bank 
and its branches, thus avoiding delay. This credit idea has been used as a strong 
argument in favor of branch banking as it tends to restrict duplicating a line of credit. 
In Canada a man is morally bound to transact business with or rather confine his 
borrowing to, but one bank. In case he defaults on any of his obligations it will be 
impossible to borrow from any other branch of that particular system or from any 
other system. 

The smallest branch of a large system has the benefits of all the highly develop- 
ed departments of a large bank; it may transact every every kind of banking business 
and lacks only one element, that is, it has no separate board of directors. The super- 
vision of the branches is entrusted to a branch manager or sub-manager who has 
specific instructions from the head office as to the general conduct of the business. 

In the English system there is provided a regular code of instructions to man- 
agers and clerks alike and the regulations include practically every act, physical, 
mental and moral, and serve for conduct inside as well as outside of the institution. 
While no doubt such a code has some place in the methodical English institution, it 
would hardly find favor with the independent American bank clerk. 

The latitude of the branch manager, that is, the scope of his authority, depends 
on the length of service, and the size and kind of the branch. All matters of im- 
portance beyond his jurisdiction must be referred to the head office to be passed on. 
The line of credit being fixed in most cases, he can make a loan to a regular custo- 
mer within the limit without referring it to the board knowing the loan will be ap- 
proved when brought toits notice. It isthe duty of the branch manager to attract 
and accumulate deposits, hold down expenses and learn the borrowing accounts of 
his own branch. 

The reserves are held at the main office or at the principal centers. Some 
branches located in certain communities will receive more money than they are re- 
quired to pay out, other communities will withdraw or borrow more money than is 
deposited, so that there is a continuous readjustment of reserves necessary. For ex- 
ample, in certain residential sections, and also in agricultural sections during certain 
seasons of the year, there will be deposited more money than is withdrawn or more 
money borrowed than is deposited. The till money, therefore, at each branch of a 
large system would continually vary anywhere from 6 or 7 per cent. to 20 or 25 per 
cent. up to the limit required according to the season and the location. 

Certain uniform records are also necessary for the conduct of branch-banking 
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business. The head office keeps an account with each branch and each branch keeps 
an account with the head office or main branch. Where two branches are widely 
separated and transact an active business with each other, as is the case with some 
of the distant branches of the foreign banking systems, one branch may keep a separ- 
ate account with such other branch. In the case of the Bank of Montreal, in Canada, 
however, the head office acts simply as the bookkeeper and general supervising de- 
partment of the entire system, but does not transact any regular banking business. 
The head office or main branch purchases the supplies and stationery and delivers 
them to the branches when required on a requisition, in order to keep the records 
uniform. The head office has complete control over all the branches by means of a 
system of reports made at regular intervals either daily, weekly or monthly and some- 
times a combination of all three. Where the business is very inactive as in the case 
of some of the small branch banks at a distance, a detailed description of every trans- 
action is forwarded to the main office at the close of business each day in the form of 
a carbon impression for each entry. 

However regarding the more active branch system, the daily report would in- 
clude the general statement of the branch to be posted in the controlling account in 
the general ledger, a statement of the condition of the cash and list of the loans and 
discounts. The weekly statement would include a weekly summary, a memorandum 
of the accounts closed and new accounts opened, and in the case of branch banks do- 
ing business in New York, a sworn statement of all loans and discounts and a list of 
the daily overdrafts; (this is one of the requirements of the New York Banking De- 
partment.) The particular reason for requiring the sworn statement of the daily over- 
drafts is to show a condition that might exist in case an account remained overdrawn 


for four or five days during the week and then made good just before the report was 


to be made. 

The monthly statement furnished by the branches to the head oftice would in- 
clude a monthly recapitulation of the work and other special items, such as interest 
paid to depositors, differences in the cash, and special matters not included in other 
statements. In this way the head office has an accurate check on the workings of all 
the branches which includes a duplicate list of all loans and discounts showing the 
date of maturity. 

The detailed handling of the business is cared for in this manner: The branches 
accept deposits in the regular course of business which contain all classes of items, 
country checks, clearing-house checks, city collections, etc.; these are made up in 
lists and forwarded to the main office each day. The main office allows credit to 
the branches for the total amount of such lists, and charges back to the branches 
from whom received all unpaid items. The head office makes up the clearing-house 
rack, forwards the other items through the proper channels for collection and acts in 
short as a clearing-house for its own system of branches, where the system is limited 
to some contiguous territory. 

However, in the case of the Canadian banks where the branches are separated by 
distance, a bank in Montreal, might have a branch located out in the Northwest at 
Alberta. Should the Alberta branch receive a check payable in New York, Chicago 
or San Francisco, rather than send the check for payment through the head office, 
it would be forwarded direct to the nearest correspondent of the head office, in order 
to avoid delay and loss of interest while in transit, with instructions to credit the 
head office for account of the forwarding branch. The branch would also advise the 
head office of its action in order that the latter may know when to expect notice of 





BRANCH BANKING. 553 


credit in due course. In case of delay the head office is in position to trace the item 
and find the reason for lack of proper credit. 

In connection with the examination of branch banks there are two kinds of 
examinations in the United States. They are the external examination and the in- 
ternal examination. Although in noforeign country is there any direct governmental 
supervision with regard to government examinations, the percentage of bank failures 
in the United States is higher than elsewhere. The internal examination is made by 
the inspectors or auditors who visit a branch and spend a day or two, or even a week 
when necessary, to go over the branch’s entire work. In New York the law requires 
semi-annual examination to be made by the directors just previous to the report to the 
State Banking Department. The directors conduct this examination by making up 
committees of the clerks and switching them around among the different branches 
so that the whole system is examined simultaneously by men employed in other 
branches. The principal purpose of these internal examinations is to prevent fraud 
and to see that the rules and regulations of the directors are properly carried out. 
The external examination is made either by the national bank examiners in the case 
of a national bank, or by the state examiners in the case of a state bank. They also 
examine the bank’s branches simultaneously as to solvency, management, policy, re- 
cords and by-laws. The primary purpose of this external examination is to learn 
whether the bank is solvent and safe, whether the management is capable and efficient, 
whether the books reflect the true condition of the bank and if the by-laws and min- 
utes are lived up to in spirit as well as letter. 


The mode of procedure in both the external and the internal examination is prac- 


tically the same. The examiners arrive without notice and immediately place under 
seal all vaults, compartments and places where the cash and securities are kept. in 
order to keep them under control during the examination. They then proceed to 
count and prove the cash, examine all loans and discounts; prove all the individual and 
bank ledgers into the controlling accounts on the general ledger; examine the se- 
curities on the collateral loans to ascertain if they are regular, in order, and that the 
margin is safe; confirm all large and important loans and discounts by direct com- 
munication with the borrowers in writing; reconcile all amounts due to and from 
other banks, bankers and trust companies. In some cases they attempt to have re- 
conciled enough of the individual accounts to indicate the correctness of the indi- 
vidual ledgers. Although this is not common practice, its value cannot be doubted 
and when the public is educated to that point where they will not become panic-stricken 
when asked to report to a bank examiner the accurateness of balances carried with 
banks, this practice will become more universal and serve to make an examination 
more complete and satisfactory. 

There are many good arguments against the establishment in this country of branch 
banks patterned on the model of the successful foreign systems. The strongest op- 
position naturally comes from the small independent banks in the interior who right- 
fully feel their position would be jeopardized by this establishment. Branch banks 
take the deposits from one community and loan them o1.t in another. This was discov- 
ered to be a fact in the case of the Wisconsin Holding Company where local depositors 
were not granted the loan accommodations to which they were entitled. The state 
Legislature of Wisconsin discouraged this method as far as possible. 

The chain of banks system means one-man power which is very unsatisfactory 
and frequently results in disastrous failure. We have an example in New York City 
where just before the panic of 1907 one man gained control of the stock of one bank 
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and then pledged or hypothecated that stock to purchase controlling interest in 
another bank,and so on,a sort of an endless-chain system, with the result that when the 
slightest disturbance occurred in one, the whole arrangement went down in failure. 

Branch banks destroy competition and force out a]l the small independent banks. 
Witness the condition in Scotland where branch banking has reached its highest devel- 
opment. Independent banks cannot compete with the branch banks, and do not exist 
there. 

Branch banks emphasize the impersonal institution and eliminate the personal 
equation. For instance, there are many personal matters of a very delicate nature that 
cannot be passed through many hands before they reach those in authority to render 
a decision. Merchants and business men here are in the habit of dealing directly 
with the president or cashier of banks in a personal way. It is disadvantageous to 
deal with abranch manager whose delegated authority must necessarily be limited. 
Branch banks are not responsive to the needs of the community in which they are lo- 
cated; they fail to enlist local support or sympathy. 

Branch banks tend toward large aggregation of capital in one or two big insti- 
tutions. Note the situation in Canada where comparatively few banks do all the 
banking business. This leads to monopoly and places the banking power in the 
hands of a few millionaires. 


If branch banking were adopted on a universal scale in this country a very large 
percentage of bank officers, boards of directors and bank clerks would be thrown out 
of employment. They would be practically unfit for any other form of employment. 
Branch banking renders an effective, comprehensive audit almost impossible. 

There were two bankers’ conventions held for the purpose of discussing branch 


banking in all forms with a view to attempt to establish in this country some of the 
best features of the foreign system. One convention was held at Kansas City in 1902: 
the other, the Alabama convention, was held in 1911. At both these conventions 
not only bankers but business men, editors and economists, discussed the subject from 
all angles, presenting arguments for and against branch banking. The Alabama con- 
vention approached the subject. purely from an economic standpoint. Although one 
of the conventions was held before the panic of 1907 and the other after, the result 
of both conventions and the conclusions at which they arrive, might be summed up 
in a resolution in which it was resolved that branch banking was unpatriotic, un- 
American, unbusinesslike, tended toward monopoly in the hands of a few millionaires; 
it was unquestionably condemned in all its forms. 

Notwithstanding all these serious arguments against branch banking it is really 
the result of a national evolution and the economy of its administration and operation, 
and its far-reaching b2nefits,have been tested beyond doubt and cannot be questioned. 
Witness the tremendous growth it has had in old established countries, where the na- 
tural and physical resources have been fairly well developed ; there the attention of the 
people is given to the conservation of the wealth already produced. In newer countries 
where the resources are undeveloped the attention of the peopie is directed toward 
the production of new wealth, and the conservation idea is not as carefully considered 
as it shouldbe. However, whenever there is any halt in the production of this new 
wealth, increasing attention is paid to the stopping of unnecessary costs and useless 
wastes. 

The theory of the European governments is paternalistic. The government ex- 
ists for the benefit of those who govern. Everything centers in the government and 
comes from the government down to the people. The people are dependent on the 
government. The theory of the American Government is that the government ex- 
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ists for the benefit of the people; everything originates with the people and the gov- 
ern nent expresses the will of the people. The people are masters and these who gov- 
ern are servants. The people are independent. 

There is here an irrepressible hostility on the part of the people toward all com- 
binations. Yet the banking business in this country cannot compete with other bank- 
ing systems, cannot keep pace with our own business requirements, or even exist, if 
all and every one of the benetits, the economic advantages, of certain restricted com- 
binations are to be denied. The tendency in Europe is toward a reduction in the 
number of independent banks and an increase in the number of branches, while the 
tendency in the United States is toward an increase in the number of independent 
banks with their useless and unnecessary duplication of expensive banking machinery 
in the form of separate boards of directors, sets of officers and clerks and costly bank- 
ing quarters. Still banking facilities are denied to many sections that are really in 
need, even though the minimum capital with which a national bank might organize 
was reduced from $50,000 to $25,000, and most states fix a limit as low as $10,000. 

The trend of modern business is toward a compromise between the two extremes, 
that of unrestrained combination and that of unregulated competition, based on the 
theory that the laws of co-operation are as truly beneficial as the laws of competition. 
Modern business cannot develop to the point it should if it cannot enjoy some of the 
advantages to be gained through centralization. 

A conference of Western bankers associations was held in Minneapolis, October, 
19LL, at which it was resolved to urge bankers to work for improved agricultural 
methods; but they failed to recognize the great advantage of establishing an inex- 
pensive branch-bank service. The Monetary Commission reported favorably on many 
features of the foreign branch-banking systems. The original Aldrich plan provided 
for branch banks in the same city in which the main office might be located. It would 
seem wise to permit a bank to operate certain branches provided they were confined 
to a contiguous territory, and the power limited to banks transacting a regular com- 
mercial business and prohibited to banks engaged in financing. p yy ENSELL. 


DATES OF 1912 BANKERS’ CONVENTIONS. 


Name. Place. Date. Secretary. Address. 


A. B. A......Detroit Sept. 9, 14.. F.E. Farnsworth. .11 Pine St.N.Y.C. 
A.1. 8. ... SaltLake City........Aug 21-23..A. C. Dorres. Nashville, Tenn. 
Arizona Oct. 18, 19... Morris Goldwater. . Prescott. 

Idaho Coeur d’ Alene......June 17-19..J. W. Robinson.. ..Boise. 

Illinois ......Peoria.............Sept. 25, 26.R. L. Crampton... Rookery,Chicago 
Marviand.....Blue Mt House.. ..June 20-22...Chas.Hann........Baltimore. 
Michigan. ...Kalamazoo June 11-13...H M Brown 

Minnesota....St. Paul June 14. 15.Chas. R. Frost... ...Minneapolis. 
New York..... Buffalo June 13. 14.W. J. Henry New York. 
North ler lina Morehead City June 26-28..Wm. A. Hunt Hendersonville. 
North Dikota.Jamestown June 19, 20.W. C. McFadden. . Fargo. 

Onio ..... .Cedar Point.........July 2,3 .. S. B. Rankin So. Charleston. 
Oregon Gearhart -++ee.-June 21, 22..J L. Hartman Portland. 
Pennsylvania..Kedford Springs... .June 18.19..D. S. Kloss........ Tyrone. 

SoithC er olina.Charleston July 5,6....L. G. Hollman.... Anderson. 
South Dakota. Belle Fourche June 26, 27.J. E. Platt Clark. 

Virginia Old Point Comfort. June 20-22..Walker Scott. .... Farmville. 
Washington Tacoma & Olympia. June 27-29..P. C. Kaufiman....Tacoma. 

West Virginia White Sulphur Spys.July 11, 12. .J S. Hill Charleston. 
Wisconsin ... Milwaukee July 24, 25...G. D. Bartlett......Milwaukee. 
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BANKING REFORM. * 


Under the above title, the National Citizens’ League has published as the chief 
manual in its educational campaign for monetary reform, a valuable compilation of 
papers, edited by Prof. Laughlin, chairman of the executive committee of the League. 

It gives a comprehensive review of our banking and credit system, pointing out 
the many deficiencies, in a manner that merits praise. The great need for co-opera- 
tion, not only between the 7,000 units in the national system, but also between them 
and 20,000 which operate under state supervision, is prominently emphasized; the 
lack thereof and consequent evils, and the benefit derivable from the creation of such 
a union, are clearly shown. It therefore argues for the continuance of the present 
individual banks, but urges the abolition of their isolation, which leaves them unpro- 
tected in time of danger. This is manifestly the crux of the present-day money ques- 
tion. 

Among the specific subjects discussed are, the absence of a proper discount mar- 
ket, the undue rigidity of the reserve requirements, the inelasticity of the note-issues, 
the natural tendency, under existing conditions, to the preference shown to specula- 
tive loans, and the interest which all citizens should have ia a reformation of the system. 

The welfare of the commercial borrower is the chief concern, but the consequen- 
tial effects of a bad credit system upon the entire community, especially the farmers 
and wage-earners, are not overlooked. Thus it is intended to appeal to all classes 
and does so quite effectively. 

Although the volume covers, in its 400 odd pages, most of the points which 
should be discussed to instruct the people, a few are not touched upon, or are only 
inadequately treated. But the discussion of the chief features of the problem has 
been well-handled, and is unquestionably instructive. 

It is to be said, however, that the book is the most comprehensive and elaborate 
argument in favor of the National Reserve Association plan that has yet appeared. 
Despite the declaration contained in the preface, that the League is not wedded to 
that plan, the reader is likely to feel that the relation of the League to the plan has 
gone much farther than publishing the bans and procuring the license; the actual 
sacrament may not have as yet been pronounced, but nothing else would appear to 
have been omitted. 

Of course the League’s managers have the right to espouse any plan they choose 
and they must be credited with the announcement that they are not fiza//y committed 
to the Reserve Association plan, if a better one should be presented ; but the approval 
of the plan in the volume is so general, even with respect to features which are defec- 
tive, that the announcement must be taken with some salt; the plan is substantially 
approved in full, defects and all, which is in the circumstances, to be regretted. 

If the reader will reserve an open mind with respect to the arguments which 
serve to commend the plan, he will find the volume one of the most useful, from an 
educational point of view, that has been presented during the long period of discus- 
sion of the subject which it deals with. A noteworthy feature is the chapter on the 
constitutional power of the Federal Government to create a central banking organi- 
zation. 


* Published by the National Citizens’ League, Chicago, Ills. Price $2.50 net. 















MISSOURI BANKERS’ CONVENTION. 


MISSOURI BANKERS’ ASSOCIATION. 


TWENTY SECOND ANNUAL CONVENTION. 


“T’HE Missouri bankers met in annual convention at Joplin, May 21 and 22. In point 
of numbers it was the largest and in other respects the most important ever held 
by the association. 

After the convention was organized, president A. H. Waite delivered the annual 
address the key note of which was the imperative need of currency reform. He said 
in part: 

‘** There is no one thing that is so vital and so important at this time as monetary 
reform. Therefore, let us confine ourselves to the present needs and the live issues 
rather than to the dead ones. On the books of over 25,000 banks are the accounts of 
over 30,000,000 of people; therefore the question of a sound money system touches 
the welfare of the great majority of our people. 

‘Nearly 100,000,000 people of the United States are looking for relief, and the 
National Reserve Association, to my mind, is a sure remedy and the proper solution. 
It is such an important matter that there is no way for you as a banker to escape your 
responsibility. It is but natural that the people turn to you and in a way look to you 
to do your part in bringing about some plan that will prevent panics. 

‘There is no doubt but that our people and ourcountry are the greatest people 
and the greatest country inthe world. It isa well known fact that the United States 
has the best bankers and the best banks in the world, and it is also a well known fact 
that we have the poorest banking system in the world. 

‘I cannot leave this subject without calling your attention to the great work done 
daily by the Citizens’ League, whose object is solely and wholly for the promotion of 
a sound banking system. It is non-partisan, national in scope, and its purpose is to 
arouse the people and in turn that the people will bring to the attention of Congress 
a prompt and business-like action in giving to the people a sound banking and cur- 
reney system.” 

He also endorsed the Kansas banking law, which he considers vastly superior to 
that of Missouri and also strongly advocated agricultural education and good roads. 
As to the ‘* money trust ” he thinks it is ** the great co-ordinate body of finance, re- 
cruiting, mobilizing, captaining the armies of capital in the warfare against waste, 
non-use or immoral use of men. Great financial institutions are a source of strength 
and not a menace to the country, and should be regarded with pride and not with 
anxiety.” 

A semi-humorous and yet decidedly practical address was given by James E. 
Smith, president of a St. Louis surety company. His subject was ‘‘ The Reason Why ” 
and the trend of his talk was to show why bankers should use corporate surety bonds 
instead of personal surety. He said: +‘ Giving personal surety is a rueful relic of 
the past. The custom grew from necessity of the time when corporate bonds were un- 
known.” As to the advantages of corporate surety over personal: ‘* Personal sure- 
ties may die; they may become insolvent; they may become dissatisfied or move 
away and for these and other reasons cause trouble and expense.” These and many 
other reasons were given to show why banks should use corporate instead of personal 
surety. 


A very interesting and valuable feature of the convention was the portion devoted 
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to the discussion of legal subjects as affecting bankers. This was under the direction 
of Wm. Mc C. Martin, of the Mississippi Valley Trust Company, St. Louis, whose 
articles on *‘ Modern Banking and Trust Company Methods ” now appearing in the 
BankinG Law JouRNAL, are attracting universal attention. 

The report of secretary W.F. Keyser is unusually interesting. It shows: Number 
of banks and trust companies in the State is 1362; number of members in the Asso- 
ciation 1372; number of brokerage firms belonging to the association 22; number of 
non-members 12; increase in membership for the past year 52. During the year 
nearly 74,000 enclosures have been sent out from the secretary's office of which 
20,000 were special letters. 

The social features were, as usual, an important part of the convention. Among 
them were a reception for the visiting ladies at the house of President Waite, also a 
general reception at the Hotel Connor followed by a grand ball in the dining room, 
and a smoker and vaudeville entertainment in the roof garden. This, with automo- 
bile rides to points of interest and an electrical display in the evening at one of the 
amusement parks filled out the round of pleasures and made the convention one that 
will be long remembered. 

Following were elected officers for the ensuing year: President, R. R. Calkins, 
vice-president German-American National Bank, St. Joseph; vice-president, J. B. 
Jennings, vice-president Mechanics Savings Bank, Moberly; treasurer, R. 8. Hawes, 
vice-president Third National Bank, St. Louis; secretary, W. F. Keyser, Sedalia. 
Me nbers executive council American Bankers Association, J. S. Calfee, of St. Louis 
and A. D Buckner, of Paris (the latter being provisional). Charles C. Evans, of 
Sedalia, was elected vice-president of the A. B. A. from Missouri. 


ALABAMA BANKERS’ CONVENTION. 


Tae twentieth annual convention of the Alabama Bankers’ Association was held 
in Mobile, May 18 and 19. Itis reported as having been the best attended and most 
interesting gathering of bankers ever held in the State. 

President Frank M. Moody, in his annual address, stated that during no period 
in the history of banking in Alabama had the condition of the banks been better than 
at the present time. Deposits and earnings show a material increase within the last 
12 or 18 months. There is a tendency toward greater conservatism rather than a 
strenuous and unwise competition for business of a speculative or doubtful nature. 
Volu ne of business should not be sought at the expense of safety. 

After stating that the bone and sinew of our wealth lies in agricultural develop- 
ment he recommended the appointment of two standing committees, one on agricul- 
tural development and education, the other on immigration, and that representatives 
be a») >inted to co-operate with those of other state associations who are to have a 
conference the latter part of the present summer. 

"a+ report of Secretary-treasurer McLane Tilton, Jr., showed the membership 
was larger than ever before and a substantial gain in the income from dues and in- 
sursice. A ldresses were also delivered by A. E. Walker, Superintendent of Banks 
for Alabama, advocating the ‘*‘ Blue Sky Law,” of Kansas; J. Lawrehce Laughlin, of 
the Nitional Citizens League, and others. 





COL. FRANCIS H. FRIES. 


COL. FRANCIS H. FRIES. 


Few names are more familiarly known in the banking fraternity today than that 


of Col. Francis H. Fries, President of the Wachovia Bank & Trust Company of 
Winston-Salem, North Carolina. 


Born in the quaker-named town of Salem, N. C., 
and receiving his education in the schools and colleges of his native state, he has de- 


Col. F. H. FRIES, 
President Wachovia Bank & Trust Company, Winston-Salem, N. C. 
President Trust Company Section A. B. A. 


voted his life’s work to the upbuilding of her interests; first in cotton manufactur- 
ing and later in railroad construction. 


In the latter work he discovered the state re- 
quired more banking capital to promote her industries and in 1393 he organized the 


Wachovia Loan & Trust Co., now the Wachovia Bank & Trust Co., with a capital 
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of $200,000. Its success became so pronounced from the beginning that within a 
brief period its capital was doubled, and its progress soon demanded more, when it 
was again increased to $600,000, and subsequently to $1,250,000, at which figure it 
stands today. This speaks volumes for Mr. Fries as business man and banker. 

Today the Wachovia Bank & Trust Co. is not only the leading bank in the State 
of North Carolina, but one of the leading banks in the South. Its deposits are now 
more than all the other institutions combined in Winston-Salem, and one-sixteenth 
of all the deposits in the State of North Carolina. 

Mr. Fries has not only been active locally but his activities have extended to the 
State and Nation as well. He was largely instrumental in organizing and perfecting 
the North Carolina Bankers’ Association and served as its president in 1904, and for 
a number of years he has been an indefatigable worker in the American Bankers’ As- 
sociation, having served as a member of the executive council of that body from his 
State. In 1911, he was chosen president of the Trust Company Section and at the 
second annual banquet of that section at the Waldorf-Astoria in New York, on May 
9, of this year he presided, and it was the uninimous opinion of those present that 
Col. Fries was a most excellent toastmaster and worthy of much praise. 

Colonel Fries’ advice is often sought for on matters pertaining to all lines of busi- 
ness as well as that of banking affairs. 

A late statement of the Wachovia Bank and Trust Co., bears evidence of Col. 
Fries’ management and reflects great credit upon him and his associates. It shows 
deposits $5,618,519; loans and investments $5,496,699; banking houses and real 
estate $338,479; cash and due from banks $1,390,841. Capital $1,250,000; surplus 
and profits $357,500; total resources $7,226,020. 


CONVENTION OF THE NEW YORK SAVINGS BANK ASSOCIATION. 


The annual convention of the New York Savings Bank Association was held at 
the Chamber of Commerce, in New York City, May 23. The attendance was large 
and unusual interest was manifested in the proceedings. The principal discussion 
was over the amendment of the constitution dividing the organization into five groups 
of countries and also doing away with the former executive committee. The amend- 
ment was adopted almost unanimously. Each group shall hold at least one meeting 
during the year and an annual meeting not later than December 1. 

Officers el: cted for the ensuing year are: H. P. Brewster, Rochester Savings 
Bank, president; Walter Trimble, Bank for Savings of New York, first vice-president ; 
William Felsinger. New York Savings Bank, second vice-president; Robert S. Don- 
aldson, Erie County Savings Bank. third vice-president; F. B. Stevens, National Sav- 
ings Bank of Albany, secretary, and W. I. Rockwood, Union Square Savings Bank, 
New York, treasurer. 





INVESTMENT ITEMS. 


INVESTMENT ITEMS. 


In their circular letter of May 15, KNAUTH, 
NACHOD & KUHNE, of New York, speak en- 
couragingly of the investment situation and re- 
fer to the recent sale of New York City bonds 
as follows: 

The loan went well, and although the aver- 
age price of 100.74 was a trifle below the 
average bid received at the $60,000,000 offer- 
ing of last year this sale was, in some respects, 
remarkable. It showed, first, that there were 
two powerful banking syndicates ready to bid 
for the entire block of bonds in spite of the fact 
that this was the largest issue of New York City 
Bonds ever offered; second, that the support 
from the savings banks was much more of a 
factor now than it was sixteen months ago; and 
third, that there was a sufficient investment in- 
quiry for the bonds to immediately advance the 
price of the ‘‘when issued” contracts on the 
stock exchange. The fact that the loan was five 
times oversubscribed showed also that a high 
grade bond of that class could command in- 
stant support from investors everywhere, al- 
though the market for such securities is neces- 
sarily restricted to institutions, estates and the 
most conservative class of private investors. 
Success of the loan was all the more remarkable 
in view of the fact that the life insurance com- 
panies, which in former years have bid heavily 
for such bonds, were not a factor at this sale. 
Besides this, relatively few of the bonds were 
sold on the other side, although it is altogether 
probable that a considerable block will be sent 
to European investment institutions in the near 
future. 

As to the general situation: 


Advices from banking sources show clearly 
that general trade is fairly satisfactory and 
that merchants everywhere are in an excellent 
position. 

The FOURTH NATIONAL BANK. of New 
York, summarizes the business situation as fol- 
lows: 

Very definite improvement in business con- 
ditions from now on. Relatively little inter- 


ference from the coming presidential campaign. 
A very positive belief held by well-known busi- 
ness men throughout the United States, that the 
whole country wili see sustained improvement 
in general trade after the November election. 
The record for the month of May in sales of 
bonds shows a falling off as compared with 


April. The largest day’s business in bonds 


was May 17, a total value of $3,422,000, the 
smallest day was May 31, a total of $1,993,000. 
The total sales for May amounted to $60,517,000 
as compared with $91,565,000 one year ago. 

Great interest attaches to the coming inves- 
tigation by the Congressional Committee on 
Banking and Currency, of the clearing house 
system of the United States. According to the 
Fourth National Bank ourclearing house system 
as developed by the banks of this country, will 
compare favorably with the system organized by 
the banks of any ether country. Its usefulness 
during the panic of 1907 was tested in a way 
which ought to excite the admiration of every- 
one. 


- 


N. W. HALSEY & CO. offer a wide 
choice in high grade investment bonds in their 
June circular, including municipal, railway and 
public service issues. Among the leaders are 
the San Francisco City and County Water 
bonds, bearing 4} %, at a price to yield about 
4.40, and City of New York 44 per cents of this 
year, at a price to yield about 4.20. These are 
legal investments for savings banks in certain 
states and hence also for trustees. 

Among the railway bonds the Seaboard Re- 
funding 4s are very attractive at a price to yield 
about 5 ¢, although some very conservative 
people would prefer the Atchison’s adjustment 
4s which are obtainable at a rate to yield 4.40. 
The circumstance that they are acceptable by 
New York for savings banks, gives the Mil- 
waukee, Sparta and Western 4s (guaranteed 
by Chicago and Northwestern) a little higher 
rating, the yield being about 4.33 @. 

For those wanting a higher income with 
security perhaps not quite as high, but never- 
theless sound, there are the Pacific Gas and 
Electric Co.’s general and refunding 5s which 
can be had so to yield about 5.20 4. 

A point to be considered is that Halsey & 
Co. aim to be always in position to repurchase 
bonds sold by them or to loan thereon subject 
to market conditions. They stand by the se- 
curities which they handle, for they buy them 
only after most careful examination of the un- 
derlying facts. 
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NEW HOME OF THE BANKERS TRUST COMPANY. 


The Bankers Trust Company, of New York City, now occupies its new home at 
the corner of Wall and Nassau streets and enjoys the enviable distinction of having 
the highest banking building in the world, towering 540 feet above the street level. 
The building was constructed at a cost of $3,000,000 and the opinion of those who 
have inspected is unanimous that it is ‘‘the finest” building of its kind in this 
country. It numbers 41 stories including basements and six stories in the pyramid. 

The trust company will occupy in all three floors of the building proper and two 
of the four basements. On the ground flour, reached by steps from Wall street, is a 
large room, tinished in marble, which will be used in part for the bond business of 
the institution. From this room access is gained to the second floor by a marble stair- 
way and also by three elevators installed for the company’s use alone. On the second 
floor are the tellers’ windows, the trust departments and other branches of the busi- 
ness, and along the Nassau street side, on a platform, are the desks of the officers. 

On the third floor are the quarters of a large proportion of the clerical force, and 
on the north end is the board room, finished in Circassian walnut with a table of the 
same wood, long enough to permit of the placing of thirty-eight chairs around it. 

The vault is said to be the heaviest and strongest ever constructed. The main 
door weighs 55 tons and the entire weight of the vault is 1550 tons. The building 
hus eleven public elevators,so constructed that if one car is blocked another may come 
beside it and take off its passengers. The crowning feature of the structure is the 
pyramidal dome which attracts great attention from visitors. It is 70 x 69 feet at 
the base and 94} feet high. 

The Bankers Trust began business in 1903. Its capital was $1,000,000 and sur- 
plus $500,000. According to its statement of May 23, 1912, capital is $10,000,000, 
sut plus and profits $14,867,521 and deposits $173,819,870. Its new home is substan- 
tial evidence of its marvellous growth during recent years. 


NEW CREED OF CHASE NATIONAL BANK. 


Finance and patriotism are beautifully blended in a card which the Chase Na- 
tional Bank, of New York City, is sending out to its numerous friends and patrons. 
Like the statesman, after whom the bank was named, the Chase is ever true to that 
financial conservatism which has made it one of the leading banks in this country to- 
day. The card is worthy of being hung on the wall of every man’s business office 
and home as well: 

We believe in our country—the United States of America. We believe in her 
Constitution, her laws, her institutions and the principles for which she stands. 

We believe in her future—the past is secure. 

W: believe in her vast resources, her great possibilities—yes, more, her wonderful 
certainties. 

We believe in the American people, their genius, their brain and their brawn. 

We believe in their honesty, their integrity and dependability. 

We believe that nothing can stand in the way of their commercial advancement 
and prosperity. 

We believe that what are termed ‘‘ times of business depression ” are but periods 
of preparation for greater and more pronounced commercial successes. 

And we believe that in our country are being worked out great problems, the 
solution of which will be for the benefit of all mankind. 





RESERVE AGENTS APPROVED IN MAY. 


RESERVE AGENTS APPROVED IN MAY. 


The following banks were approved as Reserve Agents in May: 

National Nassau Bank, New York, for Farmers & Merchants Nat. Bank, Los 
Angeles, Cali. 

Mechanics & Metals National Bank, New York, for Farmers & Merchants Nat. 
Bank, Los Angeies, Cali.; Yates Center Nat. Bank, Yates Center, Kans.; Mangum 
Nat. Bank, Mangum, Okla. 

Irving National Exchange Bank, New York, for Northwestern Nat. Bank, Phil- 
adelphia, Pa.; Peoples Nat. Bank, Monessen, Pa.; Irving Park Nat. Bank, Irving, Ill; 
Cumberland Nat. Bank, Portland, Me.; National Bank of New Berlin, N. Y. 

Hanover National Bank, New York, for Farmers & Mechanics Nat. Bank of 
Georgteown, Washington, D.C.; Punxsutawney Nat. Bank, Punxsutawney, Pa.; Rural 
Valley Nat. Bank, Rural Valley, Pa.; First. Nat. Bank, Three Springs, Pa.; First 
Nat. Bank, Waterloo, III.; Lincoln Nat. Bank, Rochester, N. Y.; Merchants Nat. 
Bank, Newark, N. J.; Winthrop Nat. Bank, Boston, Mass.; First Nat. Bank, Mobile, 
Ala.; American Nat. Bank, Louisville, Ky.; First Nat. Bank, Northfield, Minn.; 
Farmers& Manufacturers Nat. Bank, Poughkeepsie, N. Y.; First Nat. Bank, Marengo, 
Iowa; First Nat. Bank, Plumville, Pa.; First Nat. Bank, Herminie, Pa.; First Nat. 
Bank, Geary, Okla.; La Coste Nat. Bank, LaCoste, Tex.; First Nat. Bank, Newell, 
lowa; First Nat. Bank, Westville, Okla; First Nat. Bank, Huntsville, Tenn.; Yukon 
Nat. Bank, Yukon, Okla; First’ Nat. Bank, Doyle, Tenn.; First Nat. Bank, River- 
dale, Cali.; First Nat. Bank, Alex, Okla. 

Chatham & Phenix National Bank, New York, for National State & City Bank, 
Richmond, Va.; Irvington Nat. Bank, Irvington, N. J. 

Fourth National Bank, New York, for Second National Bank, Philipsburg, N. J. 

American Exchange National Bank, New York, for First Nat. Bank, Nashville, 
Tenn. . 

National Park Bank, New York, for First Nat. Bank, Healdsburg, Cali; Utah 
State Nat. Bank, Salt Lake City, Utah; Farmers Nat. Bank, Fayetteville, Tenn. 

Chase National Bank, New York, for National Bank of Glens Falls, Glens Falls, 
N.Y.; Clear Spring Nat. Bank, Clear Spring, Md.; Payette Nat. Bank, Payette, Idaho. 

Liberty National Bank, New York, for East Stroudsburg Nat. Bank, EastStrouds- 
burg, Pa.; First Nat. Bank, Port Chester, N. Y.; Winchester Nat. Bank, Winchester, 
N. H. 

Fort Dearborn National Bank, Chicago, for First Nat. Bank, Philadelphia, Pa. 

National Bank of the Republic, Chicago, for First Nat. Bank Crockett, Tex.; 
First Nat. Bank, Spearville, Kans.; Security Nat. Bank, Alexandria, S. D.; First 
Nat. Bank, Racine, Wis. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Olathe, 
Kans.; Utah State Nat. Bank, Salt Lake City, Utah; National Bank of Danville, 
Danville, Va.; First Nat. Bank, Loomis, Neb.; First Nat Bank, Campbell, Neb. 

National City Bank, Chicago, for Central Nat. Bank, Peoria, IIl.; First Nat. Bank, 
Jamaica, N. Y. 

Corn Exchange National Bank, Chicago, for First Nat. Bank, Newell, Iowa. 

Corn Exchange National Bank, Philadelphia, for First Nat. Bank, Bluefield, W. 
Va.; National State & City Bank, Richmond, Va.; First Nat. Bank, Webster, Pa. 

. Fourth Street Natiora] B nk, Philadelphia, for First Nat. Bank, Three Springs, 
a. 


Plea National Bank, Philadelphia, for Atlantic City Nat. Bank, Atlantic City 


Third National Bank, St. Louis, for Oland Nat. Bank, Witt, IIl.; First Nat. Bank, 
Linden, Tenn. 


Mellon National Bank, Pittsburgh, for First Nat. Bank, Herminie, Pa. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to tne Nev 
York Clearing House for the weeks ending June 3, 1911, and June 1, 1912, respectively, together 
with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


Bank of N. Y. N. B. A.... 
Bank of the Manhattan Co 
Merchants’ National 
Mechanics & Metals Nat..} 
Bank of America 
National City 

Chemical National 
Merchants’ Exch. National 


Nat. Butchers & Drovers. 
Greenwich 


American Exchange Nat. 
Nat. Bank of Commerce. .| 





Chatham & Phenix Nat....| 
People’s ; 
Hanover National * 
Citizen’s Central National) 
National Nassau......... | 
Market & Fulton Nat.....! 
Metropolitan Bank...... .| 
Corn Exchange 

[Importers & Traders’ Nat 
National Park 


Fourth National 

Second National 

First National 
Irving Nat. Exchange t.. .| 
Bowery ‘ 


N. Y. County National. .| 
German-American 
Chase National 

Fifth Avenue 


Garfield National 

Fifth National 

Bank of the Metropolis. . .| 
West Side Bank 
Seaboard National 

Liberty National | 
N Y. Produce Exchange | 
State Bank 

Security Bank 

Coal & Iron Nat'l Bank. .| 
Union Exchange Nat.... 
Nassau Nat., Brooklyn... 


Loans and 
Discounts, 
Average, 


gil. 


Loans and 

Discounts 

Average, 
1912. 





$ 21,416,000 
3 3.800.000 
21,127,000 
5 3.845.900 
26,420,000 

i75.283.700 
31.422,000 
7,024,600 


2,279, 100 
8,160,700 


43.880,900 





149. 101,000 


4,08 3.000 
15,342.800 
1,751,800 
78.546 000 
22.660,800 
9.077.700 
8,801,700 
10,299,400 
48,612,000 
26.086,000 
82,117,000 
1.483.600 





34.780,000 
1 3.392.000 
125,707,400 
38.978.600 
3.428,000 
7.995.600 
4.226,700 
78.627 .000 
12.422 400 
3,638,000 
5.69 4.600 
13.8 23.800 





8.836.900 
3.467.800 
13 947.000 


$ 21,653,000 
33.100.000 
20,01 5 000 
57-17 1.000] 
26,604.000 

184.507.000 
28 707,000 
6,843,000 


2,149,000 
8.781,000 
45.285,000 
141,231,000 


4.298.000 
17.98 1,000 
1,882,000 
74,857,000 
22,766,000 
10,561,000 
9,505,000 
11,721,000 
49,030,000 
25.568,000 
86 996.000 
1,434,000 
33-364.000 
13 792,000 
116,563,000 
34.8 27,000 
3,609,000} 


8,496.000 
4 319.000 
90,264.000 
{ 3.334.000 
3,350,000 
5.399.000 
14.969.000 
9.333.000 
3.425.000 
12.513.000 
4.452,000 
23.563 000 
22.718.000 
9,501,000 
16, 101,000 
1 1.257.000 
5.922.000 
10,187,000 
7,634,000 





Deposits, 
* Average, 
IQIl. 


$ 19,427,000 


38, 100,000 

21,992,000 

5 2.936.900 

26,621,800 

185,616,400 
30,171,000 

7.314 9OC 


2,541,700 

9.27 3.200 
44.182,.700 
137,591,000 


3.555. £00 
15,457,000 
2,299,500 
85,940.300 
22,461,400 
10.576,400 
8,334.700 
10, 150.900 
57.849.000 
23.523,000 
84.660.000! 
1.747.900 
37.615.000 
14.121,000 
124 446.500 
38 059,200 
3.605.000} 
7 946.600 
4.110.800 
86.362 000 
13,807.100 
3-590,000 
6 673 500 
15 612,000 
9.016,000 
3,700, 300 
14.5 38.200] 
5.057,0c0 
25.912,000 
24.708.500 
10. 343.800 


* United States Deposits included, $1,573.500. 
* Consolidation of Hanover Nationa! and Gallatin Nationa] Banks. 
The returns of the trust companies for June 1, 1912, willbe found on page xviii. 
+ Consolidation of Irving National Exchange and Mercantile National Banks. 


$ 19,616,000 


Legal Net 

Deposits. 

Average, 
1912. 


33.450,000 
20 248,v00 
55. 349.000 
20,574,000 
197.18 3,000 
26,035.000 
7,040,000 


2.296,000 
10 016,000) 
45.763,000 

117,240,000 


3.921.000 
18,395,000) 
2,107,000 
83.717,000 
21,906,000 
12.726,000 
9.753.000 
11,893,000 
56 894,000 
22.604 000 
9°. 376,000 
1,800,000 
33,837.000 
1 3.327.000 
11 3.932,000 
40,686,000 
3,768,000 
8,550,000 
4,132,000 
105,014.000 
14.948.000 
3.483.000 
6, 3 9,000 
15 249.000 
9.77 2.000 
3,402,000 
12.495.000 
5 004,000 
27,513,000 
26,589.000 
11,423 000 
21,556.00C 
15.258,000 
5.891.000 
10,482,000 





$1,371,537 OCOl$1,395,827,400|$1.421.068,00¢ 











